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a7] Slgt ATl WPk olEel FARlel AelE Walshs A9l olEel ¥4
Aol FARAT bl FAFARA] WA= Aol

o o ASEE A%l ol tid Bl BAE o] BAEARA Al
Abfngton] SN 1Y BAE s ke A, Sel ol e a1
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& BEoln FARYIE e FEe AT ek Ale Sl

gro ollo] ¥AIE AR FARAITO FARA Y] o ke A
9I8) <k B35 ov-E FeAL 719l o e TSR woETE AR
397} 6% Bold Aow molr, olsh ge IAEARAS] Hahs FAIHzS
Hglshe e @ 4 e Aow s

o SHAIO| 20| Ciat Hal, O1F, ABHAE ARIC] DISisl BHIEXIE, ZRISXISKY
(Txrxr—a%xm

1. A&

19909 o] % 2 AAl 17 FAsH F7elHA] o] A ZEx|ol gk #Ale]
Z7kken, & Ako] ‘gl F(blue gold) AHglo g FEuby] AlZSt), o] o7}
SjEar S5kelA B BE dfo] VEREA BS BARKICE Q12| ARG,
B & 2] A2 FAb HolR ofARHA Bl Aldell FAlslE VIdE Fte)
ek, 53] o] A7lellE B AiEdEelr] 3714 Flgst o Foixlon, ofzle] At
=] AsrE Aldell tiek e=v]de] FAIR olojrh, e & ghHo 2= Eo
g Aelg AR Wi AlZto] TAEHA IAKS|GA B vitEe He A
Aozl Byt oz B& UHon, ozle] & #AH Ake] Fx@E 957
o] FxlZA 2] Helel B Anjale] cl@omA el Bl tigk He] ko] FES op|s)
WA B Ao ojofxt,

TFAH o= AR7E wvle] Eol tigh Aelg Bssl] $8) dske AT st
of FARS YA, o2 S8 FE A HEEE ARel FARE 2=l Tt
TAFAZANE 2k AR wHEEo] ghor, o e:u AE B3l FAEAREA A
Bl gk APt AREHI Ak AR dEE SAFEAEA ARdGA ol g
Aels E3 QI FAPE AAF A Rl glong A AlElE B A
#HA ] Hsp}t ZAEAEA} 91 oo nxE g3k BRI & e Aotk

upha] o] ZexE Eell gk APt A SAFAREA
AREA ol mAQIAz o] A8 F UTA, 2L o=l FA Be ofFe} ¢ HI
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O Zhol| o BAP} l=A] dviEal, dd SR Wgo] oEA HalsiskeA A
EZ Jloltt. tgor TAEAS] Hile sl IAFAS A FAHASe] o B

5o 2R FA w5 dolE T A9} ek glone FAwgel wsp)
SAEAGAT Q1 0E ool vl w2 el el Abwna, SAEAFAE B
3 FAlIRe] WA b5 ol o) AES ol

1. 73A1d Az 2 Aoz el & gt A=

1. sl Aol A siFAte] S71

19909 o] A AAle] & FF o] FHE worix Fo] AARIoR A=
3L, Eo] BAA 7R RAEEA REE AMYS FARE] 2 AR AldYeR
AAR7] ALY ke AR FEHoR TPt Algsle 38AIH|e] o]
A9t 37199 Rlgst A= sjelFapt FrketuA Adekrs ARdell tisk Wiz
o] FApt 7k, 53] Mikerd=el ke AR e 371l 9] RIzkRLe]
w27 FYEHD 2 o= T Fato] Fokekal hddk UstdrE s AR
off thek oAl fA7} AN, FAFE7 2R FEALS g uf FAES|
H(IMF) & FAEg7I#e] 71999 Wedstel sjelFAl fRlehe 208 Fadhs 49
7F B3] wieltt.d)

Aere Ao tisk mizbrIgde] FAle F2 wl@dE(Public-Private  Partnership,

PPP)2] W20 g k3] 7A|2Kconcession contract) A Aol we} o] Fo 2| w1 Hho]

1) Fernando Dias Simdes, “The Role of Investment Arbitration in Water Services Governance’, Water
Policy, Vol, 19, 2017, p.277.

2) Julien Chaisse & Marine Polo, "Globalization of Water Privatization: Ramifications of Investor-State
Disputes in the Blue Gold Economy", BC It & Comp, L Rev., Vol.38, No.1, 2015, p.7 (1990%3%E]
1997974 3570 =7t 907 o] sk Abgdell thell WIREEA} o]FoiHEh; UNGA, “Human
Rights and the Privatization of Water and Sanitation Services’, Report of the Special Rapporteur on the
Human Right to Safe Drinking Water and Sanitation, 21 July 2020, A/75/208, paras.1, 13-14, 25 (1990
ddjel] o]Folx] A AAl ekt Aldell thet sl AA sie] WIREEApA ] 5 %0l fEE 4w
2 T2t wo] offoixlAmE, 2000 o]l AR AldS thAl F71ge] sl & veke 4
G lon, el ARl tigh sjeFAlE gElotHzizle) olZeplE SR ofFoRtt WAl
opaloe} F-fella] ol ofFoiR|aL girh.

3) UNGA, supra note 2, para,12; Julien Chaisse, etc., supra note 2, pp.34-36.
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& FF FE wkE o] Al wt RbIgje] TEekE dialste] dd Adnjs
A7), #2l 3 Egehe e o ldﬂ} O J@laL FEAlekRe: FARPE Advlel] AL
ofF &gete] MulaE Algeta, et Fefdh el oAtz AEE Ftet]
AEg Bleehs o= of oAl Zlo] AnbHoltt) Aslrie ARgle AH]Re] A&
e Sl 4l el 7R R ool Hlo] SAolH, FAAL FAF AwE BT
st Alore] F2H olfolls E AMIE ARl FsrIR FHRthe uib A
ol el ARl S0 WIRle] Ve =skeE 28 5 glov 9
A Qo] TRl ol dErh= o] gl

Ao ARlell tigh FAks AR e el ABEAN 4R Aol AskA] Wk
Aot AE AT olE £9% VleTt AelE 7Rl 71]de] BA @7] wigeltt. g
= AR A87Fe R FE0R SE Aslshe AW Al 28 3EE 5 9l
AR7EA] B Zhpolol s, sipAleie AW Bof wAlE A des e s
RIS ZEFolok dtke Aol AR Zlee] aEky oAy sk Al A
3] ARl Ve A B Eagh Algjely] witell Wikk]Y] oM R}
t=E719le] ARl Fofshs 797t BaL, F2 dlite] B354 TS el ek
ARl i sie] RIk7Ie] At olFolA it

rlr

_{

b

oft

ru

2, JdAoRAM 2 tiZt de

(1) 29 i3t A7} QA9 sFsh=A] oJx

Q1e] Weks A Wl Qlor], A AAECE AR Aol the e
o] olele Q177h Solbra Fol g Fel ollow Qlgslolo} gtk Fgol
SARNL 0 obd Bl The Aeke HAHo PR FAIALFS Holns] of

4) Fernando Dias Simdes, supra note 1, p.272.

5) 1bid,

6) Ibid,

7) Julien Chaisse, etc., supra note 2, p.8.

8) Fernando Dias Simdes, supra note 1, p.272; Julien Chaisse, etc., supra note 2, pp.10-13,

9) UNGA, supra note 2, para, 13 (o3t 1= BEAZ Askre "4H]E HASE 5 Qe TteAl=te] oA
= o] AAEE ol8shs Ao| e BEt AH] /NS A T2 kol ZdRE Adulel
thgk A7} OITOVW a7, Ak 7RYe] Rigs) Aol geiAleke] TR A% TR olF A
o] o] FoIRA| ke 73 WL,
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HAE Eofl thgk Hzlol] #3 AL 9] =o)7) o]ojA A ¢l o @A o] Eof tigh A
2ol e} AFshe TARTA7E STkl Qitt,

ol i3k Ayt wAHor AFH Rk QAR A ZoF Ao Bl o
oF Azl At W8-S == F don, fd BAA - A F Eskd ALt
20023 Aest 2o ojet @elo] #Fe Auk=3] 15(United Nations Committee on

i)

Economic, Social and Cultural Rights' General Comment No, 15, o]} ‘duk=% 1504
= =°l gk dePt AAA - AEA 9 23 delel #3k =Rl eRInternational
Covenant on Economic, Social and Cultural Rights, ©|3} ‘ICESCR) A|11% & #1232}
o] oL Awsiar Uk iR 1504w &l tigh 7iQle] HePh AES
A3l gk B4 BrhAsE dejola v e Ads ffgh dAlzzioleta A 7Y
lolFle S2ataL, eFdebH, H 7hsska, ol87bsdt &l tigh A7t lHolok
ghchar Awslar Qlek12) &k ICESCR Alllzold] 22 A% 55 3 AeRight
an adequate standard of living)oll &l TFAsIAA] “E3Fsh=(including) o |2h= F-
ARSBIAL Qlom g Eo gk HEle AF-s Y S FE Al r3dEta =

okl EFdrt 13 kAR ¢kl SR B A%l o] Hrh= HollA Eo gk
Al ICESCR Al12z0M AL = 7ol tigk Ael(Right to health)$}% #&o]
Sick 19

=
@)

% il

10) Pierre Thielbdrger, The Right(s) to Water: The Multi-Level Governance of a Unique Human Right (Springer,
2014), p. 6.

11) UN Committee on Economic, Social and Cultural Rights(UNCESCR), ‘General Comment No, 15: The
Right to Water (Arts, 11 and 12 of the Covenant)”, 20 January 2003, E/C.12/2002/11.

12) 1bid,, para.l.

13) bid,, para3; ICESCR Al112e] W82 thaa} Aot ‘1. o] qfeke] Al BEE Algho] Hgsl 2=
o2 9 Fele wske] Ap) AT RS olg AR AT e Aol A 20 A4
0% G AE Al AL SR BARE Teie AR Afe Solol e AA
glo] Bl S04e gska, 1 el HuS drspy] 93k A3 2AE FHITHThe States
Parties to the present Covenant recognize the right of everyone to an adequate standard of living for
himself and his family, including adequate food, clothing and housing, and to the continuous
improvement of living conditions, The States Parties will take appropriate steps to ensure the
realization of this right, recognizing to this effect the essential importance of international co-operation
based on free consent)”.

14) UNCESCR, supra note 10, para.8;

ICESCR A1272] 8- thsat 2t
1. o] kel WARE BE Aol £ AFsd AT el A - B 0e FT B 7
A A g,
2. o] ok WAkRe] F Telel Qi AR P dlaje] A AR T AR Astel Ba
3 227} EshE)
(@) AP FolrpdEe] 4 Bl ofvlole] 3% s
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o) ol ol tia ek ANA 2 HAH Pelol B FAeHintemational
Covenant on Civil and Political Rights, ICCPR) A|1222] AHAAE A o] =ojo} 3}
w] olo} Telsto] A4 Qo] e FUEH AR ol Al v]FAN
37h =l vk Aels Argddd =53 AL o2 & k1) gk ool tiEk 2

ES
= gefo] ARl #1F doF AdxelM= A A2 w28 v dele s

A g Tl el ek glom1e olse] Pejo] Bt ot ARz St )
R A% AT Fol 2XE F9 okFel AR PNz Pl oA s

QJt} 17

Aol Hgh 20k o ARt IAlFR ] v A ARGl 3 Foll FoFelA <l
2] =l Uiz AelE desha okl B el Sk F ok Aozl =
Aol ARGl gk o] WA A kte] d5 a7ARNvital human needs)&
598 aEsop dtfal qrAstal glom, o] ol thE sl Ad(Statements of
Understanding) o= QIzke] B @ARYo] FoI91A] 24T w) 2o} A ks
Sfal dad &5 EZdste] Rte] AHE fFrAlshe dl Fad FEd =9 Alee 1Y

ok ghrar Advgstar gl wReelt). 19

(b) $78 = 9o e e i
(0 Ay, TE, AdH 2 7[el dHe] o, A= 9 A
(d) 2 HAIA] BE AlgdolA| o]Fe} (ke s FHE ofzle] 24T
15) Pierre Thielborger, “The Human Right to Water Versus Investor Rights: Double-Dilemma or Pseudo-Conflict?,
in P, Dupuy, E. Petersmann & F. Francioni(eds.), Hurmman Rights in Intemational Investment Law and
Arbitration (OUP, 2009), p.489; Inter-American Commission on Human Rights, “Report on the Situation of
Human Rights in Ecuador”, 1997, OFA/Ser.1/V/I1.96, doc. 10 rev. 1, Ch, VIIL
16) ool et =E o xpEEue] #3F F2KConvention on the Elimination of All Forms of
Discrimination against Women) A|14%
“oh AuR A 27, 53] 37, AW, 22 9 85TR, o5 0 B4 B vee A 2
Fore A
17) o}l Azl %’l’?]’ oK Convention on the Rights of the Child) 243
2. BARRE of Aele] S olhS FTefolok S, Bo| Thewt ge HEG 2AF Fstelok ik
. @ISRl AUk ESAE RIS, T Re] A Y PSR S oL
o B3} B AU DL ARG Barel AT 5 Folel DT Gz B A
2
18) Ahmad Nehaluddin & Gary Lillienthal, “Right to Water as a Human Right: A Critical Overview of
International Instruments”, Environmental Policy and Law, Vol.50, 2020, p.304.
19) ARl ngka Algo] #3F fell FeKConvention on the Law of the Non-navigational Uses of
International Watercourses) A|10%

il

“2. In the event of a conflict between uses of an international watercourse, it shall be resolved with
reference to articles 5 to 7, with special regard being given to the requirements of vital human
needs’,

Statements of Understanding Pertaining to Certain Articles of the Convention
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<l ¢l9o]A}3](UN Human Rights
Counci) ol F3]e] Ae)E Zhodalr] st 2o} Yol tigh 2 sk AL

so® %Ps’o}— F7FER S7Fstlom,
Sgedls Bl Oig ?JEIE Qe Zots= AoR AR Qlrh22) e obF W
2 o] Sl IAREA ol Eoll Tk Aol #gk Wgo] |7 A2 ofyn] I A
AR U8 =t o] 9L, BAA - ARl B sk ele] S48 Akl 24
o] aFuk AToln fal AR AR A5} ool Bt fl 5
213K(Special Rapporteur on the human rights to safe drinking water and sanitation)©|
2ol g Pe] Ws oj7e] g, olel Sol i BuNE e s ol of
of we} 20108 §-lE3] Ao} A A 10do] At 202080l Eof] st delEs A
JHez @gehr] gk 7AWkt ARl thd Bauxrt AleEg)en ) 3t
T Aol wlgsiel 23t el tid A #Y BIaME {FAFSlel] AlEEt.20
53] o] HaM= o] 2ol v s A dhdE APt Qlle] SHeM |
=2 AR=oof 3 Havt IS AR Fag BARE & AR, ABrE Al
RIgal7h 2ol thgh Aejel dvh A #o] Sl= FAIIAE Holeth

o

¢

“As regards article 10: In determining ‘vital human needs’, special attention is to be paid to
providing sufficient water to sustain human life, including both drinking water and water required for
production of food in order to prevent starvation”.

20) UNGA Resolution, “The human right to water and sanitation’, 3 August 2010, A/RES/64/292 (‘1.
Recognizes the right to safe and clean drinking water and sanitation as a human right that is
essential for the full enjoyment of life and all human rights;”).

21) UNGA Human Rights Council Resolution, “The Human right to safe drinking water and sanitation”, 12
October 2011, A/HRC/RES/18/1.

22) Bree Farrugia, “The Human Right to Water: Defences to Investment Treaty Violations’, Arbitration
International, Vol.31, 2015, p.267; Ahmad Nehaluddin, etc., supra note 18, p.305.

23) UN Human Rights Council, “Progressive realization of the human rights to water and sanitation’,
Report of the Special Rapporteur on the human rights to safe drinking water and sanitation, 8 July
2020, A/HRC/45/10.

24) UNGA, supra note 2.
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2) =7ke] & UiF A2 HE ofF

ol gk A7} Ifo R IHTaL sitiets o] HePt FAF R ofH W8] A
25 ofnlehk=Als ek °L°U4 o7olli= theFst Ulgo] 23 4 Qlrk. ole} A-
ato] k=g 159 kg 2ol $jAe] st froll SR IIH] AAg Ygol =
ol gk dejo] FAEQl WS vt 2t JiRIF 7Pgel & Fskal A5H
o= o]g8  lojo} dfal(availability), &5 77k Aelolxd BdeA H2E o 3lo
oF s} (accessibility), 7 Bl el HIRORE =5 o8 4 olof kL
(affordability), & <FAsl 7170 siEA] &olok dtHquality and safety).2y) =7h=
o] o] ehdgt HaS HrlHom ek o7t Qlrth20

B ks 22F QIS SkskA| ghofok & o F 2o A3xte] 1A kS WA
of & o7} Jlon= AR QIS ZiRle] Eol hgk delrt HafuA| FEE WA

7L et &, =7k Jjle] =oll tiEk AelE FHske e HElskA 8al E5

o] (obligation to respect)’} o™, A3} Eol tigh AlE HslehA| Res Hed
o] 3(obligation to protect)7} $LIL, Eoll ek HelE ¢hds] Adstr] Sl 2dgt oy
A, ik, AP 222 o] o F-(obligation to fulfill)7} It} 27)

o] FollM = Adell thet RkEFAle} ddstoird= 53] AL Eoll thek delE
35kl Y=g Hosh= Zlo| Faskth k= ARde] Wdshs Eof digh dale 3

= e ﬂﬂ mEolct, WIXt7Ido] FARNE Fols 47 fleire vES Eo
At FEAE QVFRoF shdl, Al 9, A B S, & A3t vlE A 52
MZEE Eoll tigh "2 Wl = o, ekrE AR dRkdo g BAlo] gl =
AFEURE 2Q%7] well AFde] Rledsh= AntellAl Eeld & ok vy deke
T A O AiEvisol gk Aol g ALY FAI9E FAMAIS AR il

|
=

Jut

ok AAE W P4 7k Aust Yol BERYol WAT & ow] o] W BAZ
07 % ek oY WEEE Aol Wgshs o FAIZ obIT 4 gk $1%ol

25) UNCESCR, supra note 11, paras 10-12,

26) tbicl, ICESCR A& ANS] e Thazh ek, “o] Tepe] 7t Hhalte: 53] iz AdE T3
& 2E He ool ofejo] ol ool Qe ele] 9¥E AuE BuAen S| el
Aoz ma 53] A, JjeHel FAA TAREE Bojl, A5ie] 78 Aslo] S8 A
Wb 28 AT AS SREF.

27) UN Office of the High Commissioner for Human Rights(OHCHR), “The Right to Water,” Fact Sheet
No, 35, August 2010, pp.27-28,

28) UNGA, supra note 2, paras,17-18.
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=) whel] gekm Ade Msld Bk A Jlde]l B 3R AojHom we
WAoE FUSAL FReka iR Agol i YW P2 AR S BE
=i

) e "eg 242 ok & ot ek

i3

o
ol

L E izt dzjot FAFAREA
1 2o g Ao B IAFAZYL] 2 4

(1) A=Y FA tig =71e] AR PAL

7l FAEAEAS Ade A 2otke] 2 = 7)gde] BAE d A% 5 Y
:,L

Zokol| AN Q1dg mEaol & o Sk mRbA =9l FAE fAld w4
FAT] P 2 BAAE HEE o)Fel ARG BEE ofwrl FAle]
SHe Zolnk, HAle 2139l FAAle] W= <) 1A AR el ARt
AW HFE olf U 2 AH 2 5 FAAGight © regulate)g BASH Aol
AR}, QY BE o) 2lste] ARs) YAjehs Aol FApte] Al Haeke
7497} 9)7) whzolet,

53] el Aljle Folat weisle] 9u eldoeAe] Bo @ e Hivl Fo
AN R} AR AR A9 Bolual itk 7} A ol
Sm Allel thd sleleAE fxlste] M1l 1 g4 BnE Sl 2o
ol B g B4l adolm Bl g Vel A HPstn AvE =
A AR Bl Heje} £, vl ol dfs) Holskn pEe
oh30 e ol2jg ofel wet ARl AR We vhE M 4 242 Yk A

]

L

)7} Q1) whol
Sl o] <ls) FSFE Allel FAR AL TelE A2 & Sk

ARG A WA AR S TR BE oo weh Alghe
Ak, S7ke] 237} FelHal olfol AN APdgle] AT FH olFolzicku
SRS Spor], F7ke) AP FAY WL FAR ) Tshe oplgla N B

29) Ibid,, para.19.
30) Pierre Thielbdrger, supra note 15, p.505.
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FAP} s A olch JEht e FASAT A B o FeE e o

Q) EARP FAEATAS AR B9 FRhAL Qlow, FAGHTE Aol 9
se A7) 98 DA 9 wes e ok wel Folel elFel FA
B3 ojwe} Q1 BE o 7lo] o] AL kolo} sfAle] BAl} AT

2 FAHJA B A

D Askre A B

o

#A Al AR Compailia de Aguas del Aconquiia v, Argentina Ao = o}
ZalElY E79HTucumédn)T9F =32~ 7|9 Vivendi International®] o}=2&IEjL} 2k3]ALe]
Compafifa de Aguas del Aconquija(®]&} ‘CAA)7} 1995130 ASkr® Aol sk 51|
oFS AEEHAITED CAAZE ARE AR B FkAl o] ek APde Adulel 9
Helx] Alzbgh EA7E dlom ofell w} Akl e 35 ol HsAd o] gt
Al = 7] L A= M =9 5 Wi-8o] EFEe] ATk T2 o= <ls)
FEAPZE QPFERAL, sl Abgle] wladstel] whehgh Fubre] =g AP 553
FEAE B QlEbeles astltt. gt Agdoa] WAst = Ae 2 o9 #
date] o|Ao] el HslE 7F o] 250l ofughs Zlo] EIEULL CAAY
& 2AE FHIeol® BTt TR APde] FRIEAA FRAE HReA ks
AL FTaPaA o)Zlo] FaREA EAe] le] HIk3

AR AYeIRl Azurix v, Argentina A= 19990l vl 71 Azurixe] A}3|ARR]
ABAS} o}=Z3lEL} Hoji=olo]dl2~(Buenos Aires)F7} A8re Algol @3k 300 o3
Aloks Aldston, FollimzololglaT= ABAZ} AFE Aldshy] A i Ao By
£ RAFTIR k&g ot Byt offoX|A] oA 2 old sl Al 3EEH

th35) RolesololdlaFe 0GE SRR THE ABAS Ao B2m ABA}

_‘4
)
Fo

31) Bree Farrugia, supra note 22, p.279.

32) Compafiid de Aguas del Aconquija S A. and Vivendi Universal S.A. v, Argentine Republic, ICSID Case
No, ARB/97/3, Award (20 August 2007) (©|8} ‘Vivendi v, Argentind); 3% AR B Al Sl
ol2glElfel Bl Al Be ol olZHERtE 1000ddlel 3o slelEAE sl A
A-=7EEAl At 23S 3 SATARAS AEe et F shdeln, 3719 ®ldskt olFeiA]
A B2 A el ARgell 1m7Ide] TR, 2001 AT Ao olZslEd AN
7F A FFAPE 59l FARA 2 TElE ZH7] wEeld

33) Ibid, para.4.5.5.

34) Ibid,, paras.4.12.21, 5.2.4,



oi=0l £ B9 ol H5 9F 43

AE QPdstAl EabAl atglon, ARIEdA: T8 8F8 HeHA] BEE SejshiA
A} eIt 30

o T ARIE W o) 525k vigel] i Foke] Wolsh AT WA FATAE
o olofxl Allolet, 521 ek Allel 1egsh ofFol FArh QLA A
Aol 9=l FAAA v 954 H=E B 4 2 tish AdS FApA}
A A FARHARIAS) 2017ke] BAZ: SksAIL Aol £AF Sgick

Q49H 55 FFo| EAYE A E= SAUR International v, Argentina A% )
t}37) o] AR e ol=FElL WEAKMendoza)F=2] dels AP 290 EA|E G0
™, SAURZ} Wlerls=o] el AdS g8l Sl ofZdlEl 571 OsMe] 4
= F53kaL, OsMo| 19980l RIEARTFe}l 951dgte] Askre AP 2ol #gt iAok
S Adsh=s Ao R el Abel tigk vledshzh K= Qlek3® et 2001 de] of
TEJLtel] A 1717F Egebis] OsMe ek Aol &4 Hl8-S A3at] s
QPFstEaL sty of=dlEly ARt FrAlE 2L, ofF OSM
T4 Bo o} Aol mlEe s B o] ARddME FAMAE AR
= d 2Pt 2 9] iete] HIU=H, ol ® FANATS Al ol <
= e FEA QPR Q1E Eoll et A FelE FaL TR FAMAIS 7l
oJHFE] MBI gt A0) 'gk o] ARdelME =7 TRl Eell thek HIEs

WA 9] FEAE FEG Flo] AR AT B 08T AT Wsld oS

il
.

e

>
-
7
et

Fof| et "ol EAlE 27] AWRE Aguas del Tunari v, Bolivia A710] Stk
EgjH|o} sTAPHCochabamba) A= E-gfHofold] Al AR 2 ZARlE] B B2 2l
T7F EAR fYEEA ek A 25 B4 B ek AMgS W19skst
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35) Azurix Cop, v, The Aigentine Republic, ICSID Case No, ARB01L/12, Award (14 July 2000),
paras.41-44.

36) Ibid., para,144.

37) SAUR International SA v, Republic of Argentina, ICSID Case No, ARB/04/4, Decision on Jurisdiction
and Liability (6 June 2012).

38) Ibid,, paras.27, 37-38.

39) Ibid., paras.29; Ursula Kriebaum, “The Right to Water Before Investment Tribunals’, Brill Open Law,
Vol.1, No.1, 2018, p.24.

40) Ursula Kriebaum, supra note 39, p.17.
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41) Aguas del Tunari, SA. v. Republic of Bolivia, ICSID Case No, ARB/02/3, Decision on Respondent’s
Objections to Jurisdiction (21 October 2005), para.57.

42) Pierre Thielbdrger, supra note 15, p.499; UNGA, supra note 2, para.29; Ursula Kriebaum, supra note
39, pp.19-20.

43) Aguas del Tunari, S.A. v. Republic of Bolivia, para.73.

44) o] Aptlo] de] LA T Tlel &4 H A dE wpPgRYITRYE e} ool =
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45) Urbaser SA. and Consorcio de Aguas Bilbao Bizkaia, Bilbao Biskaia Ur Partzuergoa v, The Aigentine
Republic, ICSID Case No, ARB/07/26, Award (8 December 2016) (018} Urbaser v, Aigentina),

46) 1bid., paras.94-100,
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47) Vattentall AB and others v, Federal Republic of Germany, ICSID Case No, ARB/12/12,

48) Pac Rim Cayman LLC v, Republic of El Salvador, ICSID Case No, ARBOY12, Award (14 October
2016), para.3.0.

49) 1bid

50) UNCTAD, ‘Investor-State Dispute Settlement Cases: Facts and Figures 2020°, IIA Issues Note, Issue 4,
September 2021.
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51) UNCTAD, “Special Update on Investor-State Dispute Settlement: Facts and Figures’, /IA Issues Note,
Issue 3, November 2017, p.5.
52) Fabio Giuseppe Santacroce, “The Applicability of Human Rights Law in International Investment
Disputes”, ICSID Review, Vol.34, No.1, 2019, pp.140-141.
53) ICSID o All42z
“(1) The Tribunal shall decide a dispute in accordance with such rules of law as may be agreed by
the parties, In the absence of such agreement, the Tribunal shall apply the law of the
Contracting State party to the dispute (including its rules on the conflict of laws) and such rules
of international law as may be applicable”,
54) Southern Pacific Properties (Middle East) Limited v, Arab Republic of Egypt, ICSID Case No, ARB/84/3,
Award (20 May 1992), paras.84-85.
55) Bree Farrugia, supra note 22, p.264.
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56) SAUR International SA v, Republic of Argentina, para.330.
57) UNCITRAL FAht3] A3sz
“1. The arbitral tribunal shall apply the rules of law designated by the parties as applicable to the
substance of the dispute, Failing such designation by the parties, the arbitral tribunal shall apply
the law which it determines to be appropriate”,
58) Pierre Thielbdrger, supra note 15, p.500.
59) Vivendi v, Argentina, para.6.5.1.
60) Ibicl, para.7.5.34 (FARERE= CAAS] F95 Wolgo] of=dIEl} ikl e Caall d2ls
X‘SHOPR%J—, CAAZ} AIRRS: ies‘ ool A Rtk Adtsksieh.
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61) Ursula Kriebaum, supra note 39, p.29.

62) Biwater Gauft (Tanzania) Lid, v, United Republic of Tanzania, ICSID Case No, ARB/05/22, Award (24
July 2008), para.789 (@Aho}l & Adule] 55 95l 1] WstE Fal selFAE FAPANL
APdo] AR AX)=]A] ofot Eoll thek o] o9l jA o= Aloks: FE3IIh.

63) Azurix Corp, v, The Argentine Republic, para.254.

04) Ibid,, para,261; SAAZGIN SARERE Felezofolglart A5 2A7F 2o 93 Zeljivhe
e PRANL, ABAZE AREE AR A B Ae] BAE dssiFT|E W kS ol &
oA FEAIE o] oFE o nR of=alEftel] Aol QIETtAL B3Itk (paras.312, 438).

65) Suez, Sociedad General de Aguas de Barcelona, S.A and Vivendi Universal, S A. v. Argentine Republic,
ICSID Case No, ARB/03/19, Decision on Liability (30 July 2010), para.262.

66) Ibid,
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67) Azurix Corp, v. The Argentine Republic, para.425.

68) SAUR International SA v. Republic of Argentina, para.328.

69) 1bid,

70) 1bid., para.330.

71) 1bid., para.331.

72) Tamar Meshel, “Human Rights in Investor-State Arbitration: The Human Right to Water and Beyond’,
Journal of International Dispute Settlement, Vol.6, 2015, p.294.
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73) Urbaser v. Argentina, para.720.
74) Ibid., para,944.

75) Ibid., paras,622, 721,

76) Ibid., paras.623-624.

77) Ibid., para.615,
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ZRIEUE A71gE widTre] ddas gshaA FARpE =l tigh deE flRkell
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78) Ursula Kriebaum, supra note 39, p.29.
79) Urbaser v. Aigentina, para.1155; Fabio Giuseppe Santacroce, supra note 52, p.138.
80) Urbaser v, Aigentina, para, 1194,
81) 1bid, para.1195;
AARIALA A0z
‘o] o] ofmgt = ofd F7E, ek B ARl o] Aol 1gE ofuish dejeh ARE I
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= a9 e AL BH0R B AE B NelE /e Aoz AN ohaey,
ILO, Tripartite Declaration of Principles concerning Multinational Enterprises and Social Policy

=

“8. All the parties concerned by the MNE Declaration should respect the sovereign rights of States,
obey the national laws and regulations, give due consideration to local practices and respect
relevant international standards, They should also honour commitments which they have freely
entered into, in conformity with the national law and accepted international obligations. They
should respect the Universal Declaration of Human Rights (1948) and the corresponding
International Covenants (1960) adopted by the General Assembly of the United Nations as well
as the Constitution of the International Labour Organisation and its principles according to which
freedom of expression and association are essential to sustained progress’.

82) Urbaser v, Argentina, para.1208,
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83) 1bid., para.1210,
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85) ol=Z3NEILFIEFZ BIT A|10% Right to regulate
“None of the provisions of this Agreement shall affect the inherent right of the Contracting Parties to
regulate within their territories through measures necessary to achieve legitimate policy objectives,
such as the protection of public health, safety, the environment, public morals, social and consumer
protection”.

86) Ud#= 2019\ =dl BIT A7Z Corporate Social Responsibility
“1. Investors and their investments shall comply with domestic laws and regulations of the host state,
incdluding laws and regulations on human rights, environmental protection and labor laws”;
EE3Yo|A]2]o} BIT A|18% Post-Establishment Obligations
“4) Investors and investments shall not manage or operate the investments in a manner that

circumvents international environmental, labour and human rights obligations to which the host
state and/or home state are Parties’,

87) E&nlo} 2017 d Ed BIT = SECITION [CC-RIGHT TO REGULATE AND INVESTMENT RELATED
OBLIGATIONSS T38k= %302+ General Exceptions, Non-detraction from environmental, human
rights and labour standards, Investors’ Social Responsibility, Denial of Benefits 5-©] It}

88) Taida Begi¢ Sarkinovi¢, “Human rights issues in investment arbitration cases: A new perspective?’,
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I Abstract

International Investment Protection and the
Obligation to Protect Human Rights: An Analysis
of Investment Arbitration Cases Dealing with
Right to Water

Sok Young CHANG*

Since the right to water as human rights is becoming increasingly important, disputes
concerning the human right to water have been a problem in many countries that
privatized the water and sanitation services, Especially when the foreign private sector
is involved in the water and sanitation system, international investment disputes may
arise between the foreign investor and the host state as the latter bears both the duty
to protect foreign investors under the international investment agreements and the duty
to protect human rights under the international human rights treaties. This is especially
the case when the measures adopted by the host state to protect human rights infringe
on the rights of foreign investors,

This article looked at some investment arbitration cases dealing with the right to
water in the water and sanitation sector and classified the cases into three groups
according to how much the arbitral tribunals analyzed the human rights issue. The
three groups are the cases in which human rights issues were not considered, the
cases that human rights were mentioned, but only the relationship between investor
protection and human rights protection, and the cases in which the right to water was
comprehensively examined,

The analysis demonstrates that the number of investment arbitration cases that the
arbitral tribunal examines the host state’s argument regarding the protection of human

rights is increasing, and this suggests that such a change might have a great impact on

* Research Professor, Institute of Hispanic Studies at Korea University; PhD in International Law.
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international investment law as well as international human rights law. In particular, it
is expected that the host state will increasingly file counterclaims in human
rights-related investment disputes, and incorporate provisions imposing human rights
obligations to investors or exception clauses in international investment agreements. In
addition, the increasing number of human rights obligation provisions in international
investment agreements might play a complementary role to international human rights

treaties,

e Key Words Right to water, Human Rights, Privatization of Water and Sanitation Service,
International Investment Disputes, International Investment Arbitration
(Invester—State Dispute Settlement)






