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Abstract

The Gig Economy has brought a lot of convenience to people's lives, and the
form of employment in this economy has become more and more diversified and
flexible, and the form of "platform + individual'! has become common. Labor
relationships are one of the most basic social relationships, and under this new form
of employment, the relationship between laborers and employers (.e., the
relationship between laborers and platforms) has also changed, resulting in frequent
labor disputes between employers and individuals, and how to identify the labor
relationship between them and how to better protect the legitimate rights and
interests of laborers under the new situation is very urgent, This paper analyzes the
different legal characteristics of labor employment on Gig Economy platforms and

traditional labor employment and tries to explore the design of new and diversified
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legal relationships of online employment based on the new business modes of
different online platforms from the viewpoint of establishing the concept of "flexible
and safe" in identifying labor relationships and the protection of labor rights in a
hierarchical manner, The criteria for the identification of online employment
relationships  Reasonable allocation of the rights and obligations between platform
companies and platform laborers and the establishment of suitable criteria for
identifying labor relations will help the development of the Gig Economy and
generate a large number of employment opportunities, which is a basic guarantee
for the legality of platform laborers. On the basis of paying attention to it, we
should strengthen research and practice to promote the development and

improvement of labor relations law in online platform employment,

e SHAIO{  Gig Economy; labor relations identification; platform laborers; new labor relations;
subordination

I. Introduction

The Gig Economy is a new economic form formed spontaneously under the
background of information interconnection, With the rapid promotion of the Gig
Economy, people's social life has also undergone great changes. On the one hand, the
economic development provides a large number of jobs, but at the same time, it also
generates a large number of labor disputes, which brings challenges to the traditional
labor relations legal system. The platform enterprises born under the Gig Economy use
Internet technology to create an exchange platform connecting the supply side and the
demand side, and the supply side transfers the right to use idle resources to the
demand side and gets paid for it, which effectively improves the efficiency of using
idle resources. The development of the Gig Economy has provided great convenience
to people's daily life, such as using cell phone software to book online car services for

travel, using take-out software to order meals without leaving home, and using
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software to book accommodation rooms in advance for travel As we can see, the

sharing of social resources is reflected in every aspect of our lives, and people can no
longer live without sharing platforms. However, while the new Gig Economy has
brought great convenience to consumers, it has created a great challenge in terms of
labor protection and the identification of employment relationships. As the platform
companies use the internet technology to create a new employment pattern of
"platform + individual", the traditional employers become the platform companies on
the internet and make full use of the idle human resources with the help of internet
technology. In the traditional labor pattern, the labor provider is called a laborer, but
in the new Gig Economy, the labor provider relies on the platform to become a
platform laborer, such as a take-away rider or a chauffeur, Compared with traditional
laborers, platform laborers have more autonomy and can freely choose the time and
place to provide labor services. In the platform labor pattern, many platform
companies deliberately avoid establishing labor relations with platform laborers in order
to reduce operating costs, thus many labor dispute cases have emerged. Since the
relationship between the two sides is not exactly the same as the traditional labor
relationship and does not belong to the labor relationship adjusted by civil law, there
are different judgments in judicial decisions. In the platform employment relationship, it
is difficult for the platform laborers to be protected by the labor law, and the litigation
against the platform increases the communication cost between the two sides, and the
result of different judgments in the same case intensifies the impact on the traditional
labor laws and regulations, which causes great trouble to the protection of the rights
and obligations of both sides. Nowadays, Chinese legislation and regulations do not
provide uniform standards for the identification of labor relations between platform and
plattorm laborers under the Gig Economy, and the traditional standards are not
adapted to the flexible employment relationship, resulting in the lagging and
non-adaptability of labor laws, The ambiguity of the standard of labor relations has led
to the lack of protection of labors' rights and interests. Therefore, exploring the new
standard of labor relations under the Gig Economy is crucial to the resolution of labor

disputes and has far-reaching significance for the development of the Gig Economy
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and the protection of labor rights and interests.

1. Analysis of labor relations under the Gig Economy

1. Labor relations under the traditional employment patterns

(1) The concept of traditional labor relations

The analysis of the basic concept of "labor relations" is a prerequisite for the
discussion of the standard of identifying labor relations, and the study and research of
labor relations has been one of the important issues in Chinese jurisprudence. In
China, traditional labor relations generally refer to the rights and obligations between
employers and laborers in the process of labor established by law, which developed
from the employment relationship of civil law., And the form of employment between
laborers and employers is actually a combination of labor force and means of
production (labor conditions).D In the early days, the term "labor relations” was called
"industrial relations," and with the development of the times, it has been used in
different countries and regions with different names and concepts,2Under the current
labor law system in China, there are mainly two major legal relationships: labor
relations and service relations, and in practice, only after the relationship between
labor and employer is recognized as labor relations, the disputes between the two
sides will be included in the management of labor disputes. Therefore, whether the
labor relationship is established between the laborers and the employer is an essential
issue for the laborers to decide whether their rights and obligations can be protected,

The primary basis for identifying labor relations in Chinese law is the Notice on
Matters Relating to the Establishment of Labor Relations issued by the former Ministry

of Labor and Social Security in 2005 (Ministry of Labor and Social Security Fa [2005]

1
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B "PIZERINL S AT INAR R MBI E— I Tt S I AR ST Ay, TR ORI
BedRs, 2021455181 p.27.
2) WE =T "HIARE RGBSR TR SE AN, TRITELS 2000481, p.8s.
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No. 12) (hereinafter referred to as the "Notice"), According to the Notice, there are
three criteria for identifying labor relations as follows: First, the subject qualifications of
the employer and the laborer must be legal, Secondly, the labor regulations formulated
by the employer according to the law are applicable to the labor, and the labor is
subject to the labor management of the employer and is engaged in paid labor. Third,
the labor provided by the laborers is an integral part of the employer's business,3)
These three criteria emphasize the theory of subordination of labor relations, in which
laborers are managed by the employer, perform corresponding labor according to the
employer's arrangement, and the employer pays the laborers, i.e., three aspects of
personality subordination, economic subordination, and organizational subordination,
personality subordination refers to the fact that in the labor relationship the laborers
are subject to the instructions of the employer but also includes the employer's right to
discipline the laborers, which represents the requirement of a high viscosity relationship
between the employer and the laborers, Organizational and economic subordination
means that the laborer is subject to the arrangement of the employer and fulfills the
obligations assigned by the employer within the designated scope of work,
Consequently, the employer is required to pay the laborer what he or she is entitled
to on a regular monthly basis. The laborer is also dependent on the employer, and
both sides have their respective rights and obligations,¥The above constitutes the

traditional labor relations in China,

(2) Traditional labor relations characteristics

Although the Labor Law does not specifically summarize the concept of labor
relations, it can be defined as "social relations in which laborers provide the
combination of labor and means of production to the employer, and the employer
pays labor remuneration and manages and supervises the laborers in the process of

labor" )t can be seen that the premise of the labor relationship is that the laborer is

3) BER, "SORRINEINERIER ", TR, 2017468 18] p.48.
4) 1EFE, KT AR A RS NARMEES", TSR 20194585138, p.57.
5) AERE RS EHRBE LA TS RIRRRNAA", ISR, 2020445341,p.18,
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employed by the employer in the actual employment, which has to comply with the
specific arrangements of the employer as well as the rules and regulations of the
employer. Therefore, labor relations can be summarized into three legal characteristics,
namely, equality and subordination of the two entities; exclusivity; and personality and

property attributes,

First, the two entities of labor relations have equality and subordination, Both sides
of labor relations are equal in legal status. The labor relationship is between the
laborer who provides his/her labor force on one hand and the employer who employs
the laborer on the other hand. The two entities are equal in the legal sense that there
is a labor relationship between the hired and the employed, and the laborers shall
provide corresponding labor services to the employer and accept the supervision of the
employer, while the employer shall provide the laborers with corresponding
remuneration and social security,® In the meantime, the laborer has a certain
subordination to the employer, To a certain extent, the laborer is subordinated to the
employer, obeys the rules and regulations set by the employer, and performs the

required work or services actively.

Second, the relationship between the two sides of labor relations is exclusive in its
nature, That is, once a laborer signs a labor agreement with an employer, he or she
cannot enter into a labor relationship with any other employer during the same period

of time, resulting in an exclusive labor relationship.”)

Third, both sides of labor relations also possess the attributes of personality and
property. The fundamental attribute of labor relations is the subordination of
personality, which directly reflects the employer's employment autonomy, i.e., the
mandatory regulations of working hours and rest system, the protection of labor's

health, basic protection issues of human rights, etc. In contrast, property subordination,

6) ZE, "EMr GrEhAE) TRESTIRRIFE", THICH T, 20114831, p.101,
7) Thii, RS IIRRAGIERSE", THSE My, 2011465128 p.8o.
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on the other hand, is more obviously reflected in the fact that if the laborer provides
the corresponding labor service, the employer is required to pay the laborer
corresponding labor remuneration, in which case the economic reliance that the laborer
has on the employer has formed, in which sense the two sides have the characteristic
property subordination,® Subordination is considered to be the crucial feature of
traditional labor relations, which is also an extremely essential factor in distinguishing

labor relations in relation to labor service relations,

2. Employment pattern of Gig Economy platform

(1) New development of the Gig Economy on traditional labor relations

With the transformation of China's economic structure and the co-development of
multiple economic forms, the emergence of non-standard labor relations has become
an unstoppable trend, of which the new labor relations in the context of the Gig
Economy is one of the manifestations, The Gig Economy is a new pattern of supply
and demand based on the efficient, payoff, and humane sharing of private idle
resources through the Internet. The development of the Gig Economy enables idle
resources excluded from traditional markets to be fully utilized, The owners of idle
resources share the right to use them to receive payment, whereas those on the
demand side obtain a more humane and convenient supply by this means, But the
issue arising from the transaction with idle resources on both sides of the supply and
demand sides is about how to realize a fair transaction and balance the interests of
both sides. Based on such a situation, a Gig Economy operation platform is born, The
sharing platform serves as a guarantor for the two sides of a transaction, improving the
utilization of information, capital, as well as labor by integrating resources and
optimizing the use of idle resources in society. The sharing platform has also increased

its visibility and profitability, Overall, the development of the Gig Economy has led to

8) BrfEE, "{AEEFERTFIRRANENFRE", ZMKFEFMEFIOL, 20214850, p.12.
9) FEMZEEE RR, "HEEFRAWHTERS GFA D) HIE o, ThE . 2016655141, p.48.
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a mutual benefit for both platforms and users.

The development of the Gig Economy relies on the high-speed dissemination of
information on the Internet, under the premise of which the jobs under the Gig
Economy possess prominent flexibility and liberty. Due to the liberty of working time
as well as place, the entry barrier to the industry is significantly lowered, making a
large quantity of idle labor qualified for the criteria of the sharing platform,
Furthermore, no complicated legal procedures are required to establish labor relations
between sharing platforms and laborers. In the meantime, government strongly
supports developing the Gig Economy based on the demand of relieving employment
pressure and promoting employment rate, which has released a massive amount of job
opportunities to society and enabled laborers to better reconcile work and family
through this way of labor, For this reason, the services provided by sharing platforms
can no longer be programmed and standardized, instead, it is more humanized, which
provides the supply side with a flexible employment pattern while the demand side
with a richer range of choices. The essence of Gig Economy is the integration as well
as optimal utilization for idle resources, in which the distribution issue is inseparable in
the process of development, The sharing platform is the integration of resources for
idle labor, consequently, the distribution of interests in the operation process is
inevitably involved with the labor force,10In other words, what kind of relationship
does the platform have with the laborers indeed? Labor relationship? Labor service
relationship? Or is it an employment relationship? Regardless of the case, it implies that
the relationship is not a traditional labor relationship, but a new pattern of labor

relationship in the context of Gig Economy.

(2) Characteristics of Gig Economy platform employment

1) Relying on the development of Gig Economy

The development of the Gig Economy has broken the monopoly of the traditional

10) ZERW, " EERP FEBCR R A RC S HE AR, TIARERERE ., 2015455281, p.103,
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employment pattern, and laborers' career choices have become more diverse, and
employment has become more flexible from the traditional full-time employment
pattern to the diverse employment channels under the Gig Economy, 1! Laborers in the
Gig Economy do not have to rely on fixed employment units to be remunerated for
their labor output but can realize employment patterns in which one laborer dovetails
with multiple platforms without the existence of a single employer., Under the
circumstances in which employment gets tough but aging serious, the utilization of
human resources in this way becomes a more flexible one, which is quite reasonable,
In addition, it provides a large number of fresh and flexible positions on top of the
traditional employment pattern. Those who are newly employed benefit from the
convenience of the Gig Economy and enter or exit the labor process with more
freedom, reducing the restrictions imposed by the employer on individuals and
reversing the traditional corporate-dominated labor relations, which gradually grow by

relying on the Gig Economy.

2) Combined platform and individual form of employment

Under the traditional employment pattern, the labor relations existing between
laborers and employers are singular and fixed, i.e., the laborers sign a contract with
the employers to establish labor relations between the two,12) With the development of
Internet  platforms, employers have transformed from offline entity enterprises into
various Internet platform companies, for instance, Tik-Tok Travel 3and Meituan
Take-away, 14 Internet software, etc, Such platforms provide intermediary information
or directly participate in production operations on both sides of supply and demand.

Laborers have already turned into a new type of individual employment, which forms

1) (R, "HEEVHR TV & A LHEERRIAEE, EPRHRFMLIE L p.10.

12) Ak, "HERMTERATRR TR ARG WMATZ - R, TS,
20184581141, p.52,

13) Tik-Tok Travel is a carpooling mobile software launched in April 2014 by Beijing Changxing
Information Technology Co., which was formerly known as Tik-Tok Carpool, providing online taxi
and carpool travel services,

14) Meituan Takeaway, the online ordering platform of Meituan.com, was officially launched in November
2013 and is headquartered in Beijing,
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an employment pattern of "platform + individual' or "plattorm + company +
individual," This employment pattern brings vitality and convenience in the
development of new-era platform companies, which also provides more possibilities for

laborers' employment,

3) Weakening of the subordination of laborers

As mentioned above, the subordination of laborers and employers is one of the
essential characteristics of traditional labor relations, In contrast, the labor supply and
demand relationship in the Gig Economy has completely overturned the traditional
labor relationship pattern, Massive laborers can realize employment on the sharing
platform with only one click to register in a simple vetting procedure, Thus, the same
laborer can realize multiple employments in accordance with his or her own time,
address, and capability. Due to the elimination of the tedious and complicated
interview process, laborers do not even need to leave their homes to finish their
employment on the software platform, but simply "unbind" their jobs, which
significantly reduces the subordination attribute between laborers and the platform
company. The high mobility of labors, the flexibility of working hours, in addition to
the multiple employment relationships between labors and platforms, all of which
make the labor relations under the Gig Economy appear to be short-term, while the

tripartite subject structure has weakened the personality subordination of labors,

3 The differences in employment patterns under a Gig Economy compared with

traditional employment patterns

The employment patterns under the Gig Economy show the following differences

compared with the traditional employment patterns:

First, the conditions for the establishment of employment relationships are different,

The traditional labor relationship is established cautiously, in which a labor contract is
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signed based on the mutual consent of the laborer and the employer, which means
that the labor relationship is established between the two sides while the rights and
obligations of both sides are formally protected by law. whereas the establishment of a
new labor relationship only requires the individual to meet the access prerequisites set
by the platform company to join and tumn into a staff member. The difference between
the two is that under the access mechanism of the new labor relations, laborers can
only try to satisfy it without any room for negotiation, while the prerequisites for the
establishment of labor relations between the two sides of the traditional labor relations

can be reached by mutual agreement through negotiation.

Second, the content of work is also different, In the labor relationship under the
Gig Economy, laborers only need to provide labor to a third party, while in the
traditional labor relationship, laborers need to abide by the employer's orders and obey
the employer's assignments,15)Take online taxis as an example, The driver needs to
meet the requirements of passengers who use the platform software and provide

services to third-party passengers,

Third, the remuneration of employment is different. The legal protection provided by
the platform company for the platform laborers is nearly zero. The existing laws are
not enough to regulate the bilateral relationship, which makes the platform company
incapable of handling the relationship with the platform laborers well, which may
arbitrarily accept or abandon the tasks assigned by the platform, 19In the traditional
labor relationship, the employer has the responsibility to supply the laborers with the
workplace and necessary resources, and because of the personality subordination of
the laborers, the company can make the relevant regulations to regulate the laborers,
Meanwhile, the company should purchase the necessary insurance for the laborers in
accordance with the requirements of the law,

The fourth is the difference in the manner of termination of an employment

15) SR "SRR T S EhE SRR, T, 20184454 p107.
16) B, "WITSIRE PRSI R, TWHEREIEETTEs, 2012484878, p.95-96.
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relationship. In the new labor relations, the platform laborer only needs to cancel his
or her account on the platform if he or she wants to terminate the relationship, or
even unilaterally uninstall the relevant software, which is a more casual and less
restrictive way to terminate, The platform can suspend the account of the platform
laborer in the case of serious errors, so as to terminate the labor relationship of both
sides. Since there is very little regulation in law nowadays, no guidance can be given

to both sides of the new labor relations, which makes the labor market more chaotic,

II, The necessity of identifying labor relations under the Gig Economy

The Gig Economy is changing towards the direction and orientation of adaptability
and mobility, However, under the rapidly changing economic model and labor relations,
the legal relationship and regulations between laborers and platforms are still very vague,
making it difficult to effectively protect the rights and interests of laborers,17)Currently,
most of the contracts signed between laborers and employers under the Gig Economy
platform are short-term contracts or even no contracts at all. In China, labor relations
and social insurance are tightly bound together. An identification of labor relations
between sharing economic platforms and laborers determines whether the platforms
should bear the liability of employer substitution or compensation based on work
injury insurance, 18 Though the status of laborers has been significantly improved in
comparison with the previous one, and they have the initiative to negotiate with the
employer, the employer is always the capitalist who stands high in the pursuit of
profit, whose practice of exploiting and squeezing the surplus value of laborers in
order to obtain more profit will not change. Laborers are still in the position of being
oppressed and having their rights violated, Nowadays, China does not have enough
jurisprudence to support the expansion of traditional labor relations. In the face of the

autonomy and flexibility of the labor force under the Gig Economy, in such a rapidly

17) Thigs "{BTTB TS IIARMEEIE" TARER, 201945121 p.83-84,
18) F%, P& HIFEMRMESFTTE O SREa T A", TREA NIRRT K, 202044521, p.118.
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developing economy, sticking to the traditional concept of labor law will make the
new form of employment completely out of protection of labor law, which will expose
a large number of new laborers to huge risks in their choice of employment, which
will seriously affect the development of the new form of employment in the long run
and eventually hinder the normal growth of China's economy,!9For this reason, the
labor laws must be timely adjusted to better adapt to the changes brought about by

the new employment forms,

1. Risks that the laborers faced under the Gig Economy

The new employment form under the Gig Economy has brought a lot of new
challenges and risks to the practitioners, mainly in three aspects: First, the uncertainty
in the process of labor payment has increased significantly. Though laborers are
entitled to a higher freedom under the Gig Economy, this also means the stability of
the position itself is decreased. On the surface, it appears that labor's employment
opportunities have expanded indeed, but the risks associated with the unpredictability
of the jobs themselves are naturally imposed on the laborers. In addition, this
uncertainty may be reflected in changes to salaries and benefits, a lack of voice in
labor-related agreements, and opportunities for negotiation, Second, platform companies
may engage in various forms of disguised "exploitation", As a direct consequence of
the rapid expansion of capital through the Internet, laborers have fewer choices and
less organizational interaction with each other. Especially in the current situation where
the Gig Economy itself is not yet regulated, the "platform" + "individual" is more of a
binding and obligatory relationship for individuals, Third, the social insurance system is
relatively lagging behind. According to the Social Insurance Law, flexibly employed
laborers under the Gig Economy can participate in pension and medical insurance,
Unlike the labor relationship, which compulsorily requires units to purchase insurance

for employees, the insurance coverage is also limited to pension and medical care,

19) FRiG, "HELGHE FHE TARREAEFUAE", TRMIFRF R, 202045544, p.45,
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which obviously does not match the new form of employment and does not protect

the rights and interests of laborers adequately,20)

2. The impact of the Gig Economy on the traditional labor legal system

The law is always lagging behind, especially conspicuous in the rapid development
of the Gig Economy in the Internet era, The traditional Chinese labor law system is
structured according to the "dichotomy," including two basic types of labor relations
and service relations, 2DThe dichotomy of labor relations being regulated by labor law
and labor relations being regulated by civil law has resulted in a large number of
laborers in the Gig Economy being excluded from the protection of labor law because
they are not considered to be in a labor relationship with the employer, 22t is
necessary to make timely legal adjustments to protect the rights of new laborers. At
present, the determination of labor relations in China is mainly based on the provisions
of the Notice on de facto labor relations, According to the standards of the Notice, the
law excludes the relationship between the subject of Internet labor and the platform
enterprise from the scope of adjustment. However, in judicial practice, there are cases
in which labor relations are recognized, which indicates that there is a mismatch
between legislation and practice, and the lag of the law makes it impossible to

recognize such subjects as Internet laborers,

The Labor Law regulates the standard labor relations, and the subjects are clearly
directed, i.e., the employer and the laborer have signed a clear labor contract, other
than that there will be no differences. Among the flexible employment forms, only
labor dispatch and part-time work are included in the scope of labor law, and flexible
employment was not taken into consideration at the early stages of labor law

legislation, and the two types of non-standard employment were regulated only when

20) [BREEL "HEETR TR R QAR T SRFE, 201948511 p.93.
21) ¥, T "RENAT WS HARIAE AR, TE5, 2018E541, p.68,
22) FEK AN IRMEEERIAE— U IR R AIA", TR SR, 20204E838] p.190.
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the Labor Contract Law was introduced,23) In the labor group without a labor contract,
the labor relationship is established by the three simultaneous?9definitions in the
Notice, The current law adopts an all-or-nothing approach in determining labor
relations, which is rigid and inapplicable to the new form of employment of online
contract labor under the Gig Economy, In 2018, the Labor Law was amended, but the
new Labor Law still does not add intermediate labor subjects, and the recognition
criteria are still under the framework of "dichotomy," without expanding the scope of
laborers, 25There is no clear response to the legal status of laborers in platform
employment in the legislation, From the perspective of legislation, there is no clear
response to the legal status of platform network laborers Take the example of "online
taxi" drivers, Many drivers provide their own vehicles, and they still have
comparatively large autonomy after registering on the platform, On the surface, they
seem to be more in line with the criteria for determining labor service relations, but
the income of the car drivers is mainly dependent on the platform company, and they
are also bound by various rules such as business evaluation and business regulations
of the platform company. For example, the car drivers have to wear work uniforms
and receive information released by the platform company when providing services,
Once a car driver accepts an order, he or she must provide the service in strict
accordance with the platform company's rules. The platform company has greater
authority to supervise and restrain the driver, It can be seen that the online car driver,
as the epitome of a new form of employment under the Gig Economy, has both the
shadow of labor service relations and the characteristics of labor relations in some
aspects, which is obviously inconsistent with the "dichotomy" of labor relations and

service relations in the traditional Chinese labor law system This model is not well

23) AN BRI, HRIRSE S BESE L [ E IRR TS T A W Bk Al LI R b SR R SR A R
T, THEENARRERF MR, 2019F82, p.84.

24) A. The employer recruits laborers without a written labor contract but meets all the following
circumstances, the labor relationship is established. (a) the employer and the laborer meet the subject
qualifications  stipulated by laws and regulations; (b) the labor rules and regulations formulated by
the employer according to law apply to the laborer, the laborer is subject to the labor management
of the employer and is engaged in the paid labor arranged by the employer; (c) the labor provided
by the laborer is an integral part of the employer's business,

25) ERE "B FE TR A, TRESTIARRT R F R, 20204548, p.76.
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suited to the new employment patterns emerging from the current economic
development. In order to solve the embarrassing position of identifying laborers in the
network platform, it is necessary to adjust the law in time to protect the rights of new

laborers under the current economic development,

IV, The dilemma of labor relations Identification under the Gig Economy

1. China's labor relations Identification standards are lagging behind

The current standards for the determination of labor relations in China are mainly
divided into two types of cases in practice. The first one is that the employer has
signed a labor contract with the labor, and the establishment of labor relations is
determined by the signing of the labor contract; the second one is the question of
how to determine whether labor relations are established when the employer has not
signed a labor contract with the labor, For platform labors, if they have not signed a
written labor contract, the determination of whether they are labors is based on the
criterion of subordination to determine whether a labor relationship has been
established between them and the employer, This "dichotomy" can effectively protect
the rights and interests of labor who have established a de facto labor relationship.
However, the employment mode of the Gig Economy platform is an intermediate form
beyond the "dichotomy," and it is difficult to confirm whether a de facto labor
relationship is established between the labor of this intermediate form and the
employer. Such employed persons have economic subordination to the employer, but
it is ambiguous as to whether they have personality subordination. They are between a
labor relationship and a labor service relationship. Whether they are considered as
labor relations or labor relations, they cannot be fully and effectively protected,2%)

If it is considered as a de facto labor relationship according to the "dichotomy"

model, labor law can be applied to protect the rights and obligations of both parties.

20) ¥z, EFE "HREF TWHHERP, "THLGERFFIR HERFER) 0 2019%8 4 #p.59.
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Labor law adopts a tilted protection for laborers who establish labor relations,
However, in practice, laborers on the Gig Economy platform, who are in between
labor relations and labor relations, do not fully meet the standards of labor law
protection. However, if the labor law is applied to provide the same protection to
laborers who establish de facto labor relations, it will harm the legitimate rights and
interests of the employer, add obstacles to the Gig Economy platform, and increase the
operating costs and risks of the platform company in modern society where the Gig
Economy is developing rapidly,2”’The purpose of labor law's inclined protection for
labors is to protect labors who are on the weaker side, but it is obviously not
appropriate to directly include them into labor law for protection when the two sides
have not reached a highly subordinate labor relationship, On the other hand, if the
labor relationship is defined as a labor relationship because it does not meet the
standards of labor law and only the protection of civil law is applied, the protection of
the rights of the platform labors is very weak,28and many of the rights of the labors,
such as the right to rest, social insurance, etc., are based on the premise that the labor
relationship is established. This is undoubtedly a blow to labor in the Gig Economy.
In addition, among the three criteria for judging whether labor relations are established
—personality subordination, economic subordination, and organizational subordination—
in practice, the criteria of personality subordination are generally used as the main
criterion  and economic subordination as the supplementary criterion. 29The
employment mode of the Gig Economy is characterized by high economic
subordination and low personality subordination, If the traditional labor relations
criteria are rigidly applied, it is very unfavorable to the intermediate form of
employment labor in the Gig Economy. As that in the case of Wang XX v. Black

Mamba Branch39, due to the fact Wang XX had not signed a labor contract with the

27) IUINE, "ETETY MESCHTS AN, L0, 2019 44 3 M, p.110.

28) EARTR RBSURES R PSS REN AR IS RS S RN A, Tk
1. 20184E55108], p.99.

29) #iEAR. "IRILTTENARINE g NBEARE", (IR EEa, 20144531 p.162,

30) Mkt | S SREEF S Pa a2 ERE AT NIRRT ? RI « RIIBE,
https://m. thepaper.cn/baijiahao_19225627, Accessed: 2020.08.18.
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company, the wages of Wang XX were not paid by the branch, the monthly
determined income received was from the platform ELEME Takeout (%7 24) 3D orders
were multiplied by the number of units priced, and work and wage arrangements were
not subject to the branch's management and dominance, Moreover, no specific
agreements were made on Wang 's labor time, location, intensity, pay, etc. In
accordance with the "dichotomy" to judge it, the two sides had low personality
subordination characteristics, not in line with labor relations in the high subordination
of labor relations, which led to the court's inability to identify the existence of labor
relations between the two sides, Therefore, the traditional labor relations standards are
no longer applicable to the Gig Economy and cannot protect the rights and interests of

platform employment,

2. The Gig Economy platforms circumvent the establishment of

labor relations

(1) Identifying labor relations will increase the operating costs of the platform,

The rapid development of the Gig Economy has not only brought convenience to
people's lives but also driven the development of China's economy under the
difficulties of the traditional employment mode during the new crown epidemic. The
rapid development should pay more attention to the various legal issues that arise with
it. Labor relations cannot be identified not only because of the lack of laws but also
because, once labor relations are identified, the Gig Economy platform has to pay for
a series of laborers' rights and assume corresponding obligations, such as the need to
purchase social insurance for laborers and not to terminate labor relations at will. This
greatly increases the operating costs of the platform, which is why platform companies

avoid establishing labor relations. The current development of sharing platforms is

31) Founded in 2008 as a local living platform, ELEME Takeout focuses mainly on online take-out, new
retail, instant delivery and catering supply chain, etc. It has driven the digitalization of China's
catering industry, developing take-out into a third routine dining option for Chinese people besides
cooking and dine-in,
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accompanied by the increasing difficulty of protecting the rights and interests of
platform laborers, which urgently requires the exploration of a suitable path of

neutralization,

(2) Difficulties in dividing responsibilities between sharing platforms and laborers

Another important reason for Gig Economy platform companies to avoid establishing
labor relations with laborers is that it will increase the legal risk for the platform,
Under Chinese law, once a legal relationship is established, the employer is fully
responsible for any fault of the laborer in the course of providing services, i.e., the
platform company will bear no-fault alternative liability, 32which is a huge risk for the
platform company. In China's current Gig Economy employment, most of the laborers
are part-time laborers, and only 20 percent of the laborers are full-time laborers 33)
Most of the part-time laborers are not only working for one company but also have
labor relations with other companies, If all full-time laborers and part-time laborers are
considered to be in labor relations one-size-fits-all, the platform companies will bear
huge risks, and such risks are unfair and unaffordable for the platform companies in
the rising stage of development, Therefore, the distribution of legal responsibilities is

also an important reason affecting the identification of new labor relations,

As the scale of platform laborers grows larger and larger, the risks and costs to be
borne by the platform increase, and whether the labor relations are identified or not is
a matter of whether the platform can develop sustainably.That's why platforms often

use covert management and other ways to avoid labor relations,

3. Traditional labor relations certificates are obsolete

In practical affairs, the main basis for identifying labor relations is the provisions in

32) TSR "PULVT GIEHTULEN, TRHIEFEF R, 2018FH61] p.36.
33) ER HEEF TPE RIS IENGRELSL, TARER SR, 2021458131, p.176,
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the Notice, The Notice was promulgated in 2005, and with the natural lag of the law
and the modern society of rapid development and changes in the Gig Economy, it is
obvious that the provisions of the Notice issued in 2005 are no longer fully applicable
to the current social environment. For example, the Notice requires that if the
employer has not signed an employment contract with the laborer, the following
documents may be used to identify the existence of the labor relationship between the
two sides: "proof or record of payment of wages", "record of payment of social
insurance premiums", "work permit", "service license", "registration form," "certification
form," and "attendance records," "testimonies of other laborers)" etc.3%) In traditional
labor relations, the credentials are often complete and in a single form, which makes
them easy to ascertain, However, with the popularity and development of the internet,
the electronic and ambiguous phenomenon of employment credentials is becoming
more and more prominent, For example, the Gig Economy platform often verifies the
identity of laborers through mobile apps in the process of onboarding, and the
payment of wages is done through withdrawals by drivers through WeChat or Alipay
platforms, There are no paper certification materials such as "employee payroll" and
"registration form", and the platform company basically does not issue employment
vouchers to laborers, or often shows them in the form of "electronic certificates.”" The
platform companies basically do not issue employment vouchers to laborers or often
display them in the form of "electronic certificates". The traditional "attendance" mode
is gradually disappearing under the flexible employment mode of the Gig Economy,
which not only does not require "reality check-in", but also has no fixed employment
hours, 3>Therefore, in the case of employment in the Gig Economy, once the labor
relationship should be defined but no labor contract is signed, the "certifications" as a
criterion for determination are seriously lagging behind from the current application, At
the same time, it also aggravates the situation that employers reverse avoid establishing
labor relations according to the "legal standard) and some laborers with little legal

awareness lose the opportunity and right to defend their labor rights due to the

34) XA "FAH WIS IIRRATAE", TS IR SRR B T, 201948548, p.44.
35) Zfdk "HEATMA N EERTHATREOAE" TREAEEF R, 202146508, p.s4,
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unclear understanding of this,

V. Exploring the path of identifying labor relations under the Gig Economy

1. Reconstruct the criteria for identifying labor relations according

to law

(1) Application of the "intermediate laborer" identification method

The current "one-size-fits-all" "dichotomy" model makes it possible to apply the law
in practice with the disadvantage that "if a laborer is identified as a laborer, he or she
will be inclined protected, but if not, he or she will not be inclined protected". The
disadvantage of such an either/or approach is that it is unfair in legal practice and the
rights of "intermediate laborers" are violated, 30)Therefore, the binary model should be
changed to a ternary model, i.e., platform laborers should be divided into three
categories: first, atypical labor relations; secondly, independent laborers; and thirdly,
"intermediate laborers," i.e., independent laborers with high subordination, 37)The
determination of the subordination of platform laborers varies greatly from case to case,
and it is up to the law to adjust which type of platform laborer should be classified
and whether they should be given certain inclined protection, However, the
transformation of the framework from the binary model to the ternary model is the
basis for the identification of labor relations into the law, and only by transforming the
framework first can we lay a good foundation for the labor relation identification into

the law,

(2) Raising the legal hierarchy of labor relations identification criteria

From the above, we can see that in practice, the identification of labor relationships

36) K%M, RS RIS ARG | SNBSS, iR, 2022485528 p.120,
37) A, "EEMEA TR EETRIES AR, TIkF, 202245561 p.147.
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is mainly divided into two types of cases. The first one is that the employer has
signed a labor contract with the laborer, and the labor relationship is established by
the signing of the labor contract; the second one is that the employer has not signed a
labor contract with the laborer, and the labor relationship is established according to
the three criteria stipulated in the Notice, namely, personality subordination, economic
subordination, and organizational subordination. The question of whether a labor
relationship is established is based on the three criteria stipulated in the Notice, In
terms of legal hierarchy, the Notice is a departmental regulation, and its status is lower
than that of judicial interpretations and laws 3®With the development of the Gig
Economy, there are more and more labor relations legal disputes, but the legal basis
for hearing such cases is still the Notice, which is not convincing and not a long-term
solution for the new labor relations legal disputes with rapid development and many
problems. The rapid development of Gig Economy is the trend of the times, and it is
necessary to raise the legal hierarchy of the identification criteria, and various levels of
legal regulations can collaborate with each other to better deal with the labor relations

disputes arising in the new situation,

Based on the above analysis, it is necessary to integrate the existing policy provisions
on labor relations identification and raise them to the legal level, so that the criteria for
labor relations identification can complement the subjective model adopted in the Labor
Law, the Labor Contract Law, and the Social Insurance Law; to classify platform laborers
in a specific and detailed manner; and to set out in general terms the main factors for
examining whether labor relations are established in the legal provisions to form a
complete set of mechanisms for determining labor relations 39Platform laborers, for
example, are identified as a typical labor relations and highly subordinate independent
labor categories under labor and civil law, and special legal arrangements are made for

the division of labor rights and interests protection. In social insurance law, special laws

38) HERIE LTI TR JEAGEE RS A RAIE", T ENMERE R, 2020455208, p.4.
39) 8k, P& HTENESFNET L RTHFRR IS S REN SRS EN) SR,
DEHBE M, 20214551240 p.89.
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applicable to platform laborers should be arranged to include them in the social
insurance coverage regardless of whether they are identified as atypical labor relations
or highly subordinate independent labor relations, Even for independent laborers, social
insurance for residents should be used as a backstop, In this way, the identification of
labor relations can be adjusted at the legal level by adopting specific, general, or
enumerated methods in the Labor Law and other laws, so as to strengthen the
adaptability of the law to social development and finally realize the dynamic adjustment

of the scope of application of labor relations identifition —standards,40)

2. Taking the factual consent of labor as the basis for establishing

labor relations

In many cases of labor relations identification, the platform companies deny that
they have implemented measures such as supervision and control over the laborers,
trying to reduce the personality subordination between the laborers and the company,
and thus denying the establishment of labor relations 41 Moreover, platform companies
often try to avoid the establishment of labor relations and reduce employment costs by
signing cooperation agreements, agency contracts, or contracting contracts with platform
laborers, Although such contracts signed between platform companies and laborers do
not violate the mandatory provisions of laws and administrative regulations, the legal
relationship established by such contracts is not consistent with the real legal
relationship, Therefore, in order to prevent platform companies from deliberately
avoiding the establishment of labor relations with laborers, when determining what
kind of legal relationship between platform companies and laborers should exist, we
should not only look at what kind of contract the two sides have signed but should
strictly consider the true consent of both sides and combine the relevant legal facts. In
determining the true consent of both sides, three levels should be considered: the

name of the contract; the terms of the contract; and the labor facts 42 When the

40) HME "PEEF T IIARRINEIMENER, T AL R FF IR, 20184838, p.8s.
41) Wi, PARETT PSRRI S BRI S R RALY, TR, 202047552 p.40,
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consent of the contract name conflicts with the consent of the contract terms, the
consent of the contract terms should be used as the basis for judging the legal
relationship between the two sides, When the consent of the contract name conflicts
with the consent of the labor facts, the consent of the labor facts should be used as
the basis for judging the legal relationship between the two sides. When the consent
of the contract terms conflicts with the consent of the labor facts, the consent of the
labor facts should also be used as the basis for judging the legal relationship between
the two sides. In the event of a conflict between the agreement of the contract terms
and the agreement of the labor facts, the agreement of the labor facts shall be used as
the basis for judging the legal relationship between the two sides. As a result, the
agreement of labor facts shall be the primary basis for judging the legal relations
between the two sides in determining the labor relations between the platform

company and the laborers,

3. Guaranteeing labor s' access to labor relations certificates

(1) Clarify the form of evidence certificates

The Notice specifies the types of evidence certificates to prove labor relations,
However, with the development of social economy, Internet technology is becoming
more and more extensive, more and more enterprises are registered on the Internet,
and the forms of evidence certificates become more diversified and complicated, which
makes it difficult for laborers to obtain relevant certificates and thus puts them in a
disadvantageous position in labor disputes, Therefore, it is necessary to clarify the
forms of evidence certificates under the Gig Economy and make detailed provisions on
the characteristics of each type of evidence, what should be noted, and the forms that
may exist under the Gig Economy, so that laborers can have a more comprehensive
knowledge of evidence certificates and can find the evidence that is beneficial to them

in the vast and diverse virtual data to prove labor relations with the employer,43)

42) WBEK, "HREETES A RS AR, TS, 2022481 p.1356.
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(2) Improve laborers' ability to obtain evidence certificates

In traditional labor relations, because the Internet technology is not yet mature, these
certificates are often presented in paper form, which is more homogeneous and easier
for laborers to obtain, However, with the advent of the Gig Economy, Internet
technology is becoming more and more extensive, and enterprises are more and more
dependent on the Internet. Therefore, more and more enterprises register and keep the
certificates of labor relations with laborers via the Internet/)such as attendance
records. Under the employment mode of the Gig Economy, the way of attendance
signing tends to be diversified, and it is not necessarily necessary to do it on site, and
it is more convenient to sign in with one click on a cell phone. After signing in with
cell phones, laborers often quit the page, which makes it difficult to save the records
and retrieve them when they are needed. Therefore, it is necessary to improve
laborers' ability to obtain evidence cettificates, make them aware of the importance of
evidence certificates in their daily work training, understand the forms of evidence
certificates under the Gig Economy, and pay attention to the preservation of evidence

certificates in their work,

VI, Conclusions

With the rapid development of the Gig Economy, the new employment mode is
being updated and changed continuously, and the platform economy has become
inclusive and open, and the new economic mode mainly based on the platform
economy has influenced every aspect of social life. In this context, the emergence of
platform laborers is also characterized by a new mode of employment, and the
problem of determining the labor relations of this new group of laborers has gradually

appeared in the public eye and become a legal issue that needs to be solved, As it is

43) HEHE "REFNARBEREN G EHN2H, TR Gk, 20176541 p.112,
44) N R EERN IR A O ao ", T i, 2022425540, p.152,
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difficult to define the labor relations of platform laborers, the lack of social security for
them has led to a series of social problems and conflicts, Each country has its own
applicable theory for the labor identification of platform laborers, In China, since the
Labor Law and the Labor Contract Law do not clearly define labor relations, it is more
difficult to determine the labor relations of platform laborers, and the labor disputes of
platform laborers inevitably increase, and the different decisions of the courts in
deciding such cases are also more controversial. This paper conducts an analysis
focusing on the identification of labor relations between platform companies and
platform laborers from the theoretical background, the current situation and the current
dilemma faced by the development of platform laborers and puts forward relevant
suggestions and ideas for the identification of labor relations of Chinese platform
laborers. The paper puts forward the viewpoint of the legal identity identification
criteria and its judgment factor group of sharing economic service providers with
personality subordination as the core and organization subordination and economic
subordination as the auxiliary, By analyzing whether a "third category of laborers" can
be introduced, the development and identifiion of labor relations are analyzed
comprehensively, and the reform is advocated from two aspects: theory and practice. It
is important to keep up with the times to update the laws and regulations and
improve the relevant legal system and mechanism so that the legal rights and interests

of Gig Economy service providers can be effectively protected by law in real reality,
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