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I Abstract

The Advertising Function of a Well-known Mark
and the General Provision of Unfair Competition

Prevention Act

-Comments on the ‘Hermes-Shy Girl Handbag Case-

Junu Park*

In 2020, the Supreme Court held that defendant's act satisfied the general provision
of the Unfair Competition Prevention Act(UCPA), where the defendant added her own
creative design to the well-known shapes of the plaintiff's 'Kelly Bag' and 'Birkin Bag,'
and sold them with her own brand. This article purports to comment on the decision,
And this article argues (D that the Supreme Court interpreted that the plaintiff's ‘trade
values’ and the defendant's 'appropriation' belonged to the 'trademark law' area, while
the Seoul High Court, the 'law protecting design' area, which, in tum, made difference
in decisions of the two courts, (2) that the courts applied the general provision even
though the defendant's appropriation could be interpreted as causing 'confusion as to
the product source' of Ga-Mok of UCPA, which raised the concemn of 'Die Flucht in
die Generalklauseln,' however, (3 that the Supreme Court admitted a new type of
unfair competition, that is, 'appropriation of another's well-known trademark having
strong advertising effect for advertising purpose by a competitor in the same market.'
This article D introduces the ‘Hermes-Shy Girl Handbag case(Il), 2) shows what area
of TP law the language the Supreme Court and the Seould High Court used belongs to,
by comparing the key-words both courts used in the decisions(Ill), 3 explains that the
defendant's appropriation could cause the 'confusion as to affiliation, connection, or
sponsorship' such as work of collaboration in the fashion industry, comparing with 'My

Other Bag' case(IV), and @ proposes the meaning of the case as the concern on Die

* Professor, Sogang Law School.
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Flucht in die Generalklauseln' and as a new type of unfair competition of free-riding

on another's advertising cost(V),

® Key Words Unfair Competition, Advertising Function of a Trademark, Cost of Advertisement,
Die Flucht in die Generalklauseln, Confusion as to Affiliation, Connection, or
Sponsorship



