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=, AR AFA Ao A9t e Fx2E HToEA AW
HAX et Ao w HiAHE S Btk

53], A 2004 149 AR A JAHS uied Y fdH HJIw
2| zgpol| st A AT A Vst 1 HFFEES A=
woR F8 &2 J3aA, FHF3) ] A5 FAFITA, F3] Al AgtA
s AdAoE HIE AT F UE 5AZFIES A, JAAHel HI A
How HEgstes wEQth s AHE AR o] Fojx= 3] 9 A
A7F 7HA = dAHA BEA-ASIEA 52 BRI Aoty FEVFSAA oF
715 EFEA - R A Al oA -5 AW Al eAaA Ade ojAe
3] 2 A7 ARl 720l ofy et wegh A rAe] tide] He o
i 9lod ol A LpA] grEths HEE Holal Qe Aot

A AFBHGIRe] A&

BAA ofu= A Fe AL o AT AA A8 - 3 i A= vt
oF gFo] e x7] FAAAL] FH AN FA A B F-=Zol F FAkA
W] A A 1 oulE It SAAAel A gdstEl AlaLE Blojw il
ARl A o] Apfret o], F2 oA A9 AfEE BElolhs Al F
e Tk s, 3] - AALe] A ARuE U=k AH olF, AR
T4, F-2ZobA] AujA Aol ek FAF] g omAe onrt g% A
shA YebdtES) e Ag =EAEe 22 e st e
4) ml=rdig el A7)l tisto] ojudk AbdAIGY] AgS Ak e Ak Ao

71 FAAZS didel A ¢ Sltks HAlA7F ohdel AT AR A 2

o] 713 RA-E E FAPEA el dstar 7] wielehs A2 o] AolA AAMEE Hol

gt} Freedman v. Maryland, 380 U.S. 51(1965). ©] wj tlgQAAA Fxell= Al&e 7|3

o] B, SIlel fFAde] M S o] A= AUt 4FHLE F), Ted &
APHA Aatel] o AE A Tol EFHETk EE, ‘R Aot ARAAa Aol
Aogr ol AR A1533F, 19894 Fxate] A3t

5) o] HollA 3|9 AFE FAH AP AANA vEhhe G3BA] FollA ofdliste] “EE Al
go] o= AL 219 & W= Aol HEA ez viE AEo] YA == A
olgtal 3PEA olHg wlo] 3o A= AdE T2E FF] Hd BA 4 Al E
i Edd A wael AA(BVerfGE 69, 315[346])2 20| E 71Xk
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EEsla o2 AXHA] FANF BN RS BeslE V)5S
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— TFA0EE WVIERE AEA AR ANARS] YA = g9 S
F3skaL WHAT = AAZA A8t

— Wyl ope} FFHo2E HIE Tl Al AL AAAYS BA S
= A71E vhEEtaL o] 1A 9] AHA(AL0FR), WFF2] R AHlFa]
AA(A1z) e HelA AW s 7FThs)

o] #HL EmersonolA] & YEPdtlh Thomas. 1. Emerson, System of Freedom of Expression,
Random House, New York, 1970, p.2869A%E =of|#l| 2] &R (abolitionist), 17334 HAw=At
(suffragettes) 5 H|T|O]& o] && AW LA EEC] A gH S HAT F e T2
249 93l - A9le) AE ATk ek E. C. Bakerol <1548 H344el Y3lsh A9ist
o A ol ouE JHith agle] AR $RE AASE ol Wed 98 PEY
omM AN ARe BEIE WFAH Froz olgHy] WP @k Edwin C
Baker, Human Liberty and Freedom of Speech(Oxford: Oxford University Press, 1989), p.153: %™
o1, A, 40X AA-L3

o] HollAl MouffeZ} <tte] vl WFFo= “Auje} o] KAl o @¢ e Fo] ofy}
"aAREC] AgE A B e d™

oA, 431
h 7 i,
ol HAIIRNARA) QB BEol/% s “ARA] A Aol AZe) A1 A
Aol Edolm AFUFEFY NS PAE M Fad A9 SR FE:

() F3)Y AHrE oA AR Afeta olslE g 9% upyl gxowa 3l
Aol A&Er) bRE ok Ak s e EjelA mr o)zt AAade] glo] AAle
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19 A ol AxA s mAA 2 7FsAdel Atk FHolA FAFA
S A% AEAL] tidel E e vkl e, 98 - F38e] Aol of
T deld ezt A485= A3 A - W (time, space, and manner)©l th3gh
TAIZE 3]0 Aol o= A dA o] dtkal Hi= Ao dxbz ol
=4, SHAIRE oA AEAtAl] o] H= AgolE 2L AAY 54
gk TR A el Mrt Zhssttt. =, O HWlstale A& 1ol =
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9) & 2003.10.30. A3 20008 1}67, 20001183 AA.
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L §d9) A4 % A3 - AsAe) FAPE-TITe B$
L. 27

gz wae] Aol tid FAE A AR Sel olaje] olFojxr). %,
Edo] 7t AMH B FRFOEA TA PSPtk Ba
Aol 1 Ak, Ao el Ede] @ ek oh| 1 g
2 gahelel wheh BEA7IE Bol Ealolth E@ AlS el glof X
FHOZ ATFAS AFFAE b Aol Arolet, o7l Aol
Wel7h @A ol mdel 2BTmel gd BAs B4 A
R N S
Q0] FAIS} ok WolA] gl AQ) vhE 7rers] A Jlo® JXa A}

@ AR Tt *gnq_u_y = g

AL
REK

A0
ol
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o

]%ﬂ%(two tiers theory) ,E??} ¥ 2 7 (high value) S 7M1=
A 3o kx| (low value)E 7= Aoz FESI] [Axle] A o= My
stal Aok Y3 o] A sk wolvt f -
AuLAQl wIFAI7E 7Fsettkar Bl Qluh12) o]l ek LR Fsleolo] 4

g}

11) B340 TRl A Al(access regulation), T Al(content-based regulation), AT Al
(ownership regulahon) o] &L FoE A "o_‘li STt W AlolA, mﬁﬁﬂle
A Ao} = FERd At Al °d‘:'e’6] BA EEst dE «W«] &l
g A2 A4 \:} AdtAlE wAE 229 JALE FEF - 9= 7]_.‘—_}\-] o
2R Ao, 1E3 AfAE SHES AAgonA U8 A} A58 4 s
AR WA FIH oz mAdsel odd 4=E Ba oW P FEHL 3,
Erel BA) AL, Gel ot YA WAT A 49 Beea @ Ao, olo]
A7|M= o] RS MEA et

12) C. Sunstein, Democracy and the Problem of Free Speech(New York: Free Press, 1993), pp. 8-11.
T2 AMARLE 8o Aol diate] “FRE qiAle] didemA el 8AI9E otz
G5 4 240 QA9 AeuA el ehdah AAaAel 414 A8L R Aol

ek Aol e A olgtal st U AX ] HAS sfar T AHANTA 1992, 1. 28.

A718). EAE o7 MeHe] AAle) WA FHA 23 e ol ek
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Aol e A i, =718 74, 2 - 94 & A8le
of Whel= W8] %3, Hel#lE 52 AT Alxe] B3Rl &Sk A

o= AL

13) A. Meoklejohn, ‘“Testimony on the Meaning of the First Amendment,” in: A. Meoklejohn,
Political Freedom: The Constitutional Powers of the People(New York: Oxford University Press,
1965) Hz=.

14) 1 Pl wste] bkt drgomi= MY, AR - E9] Are] A BE AT Al
5%, 1994 Fx 3] AH|EE AAEE RothARiel A AR5E xde] W8-S THC
2 AR Az Howel o 5, #d9
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A gl FE)olth webA o] EAle vedt MFEAAY] EAE doldoh dEE A49A
Faol g aAe] Aol Uit IAE AEE 2ReA "AEsEvtY] s TR F
A7VsdE AuAos dddt = AW, Hustler Magazine v. Falwell(485 U.S. 46, 1988) AR
o A4t o] WedlEe] Ak ApERE Y] Aol 2 Ao FaA 4 B Jrbt
T Wde sz JidsHl HoEA ddHozE T £ AAS wr "t ol d
Eis = AL o= el WA Wigk epe] dRS AR FHelhe AAE of
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2. APdejAle AgExt

Al
-
9]

AutA o &2 mlrof lojx Q] ‘ﬂiﬁzﬂ Ak
2 FEete] =ojEh. HAke dAyst mdugo] A st @oﬂ
7V A7) At A= A2 A 7 E(censorship)ol‘/} 3] 74 (license) &

o
WA S FHEh, b= Wl e dE5= 93 (clear and present dan—

A (prior restraint)$} AFS-

ger)®] Wel = ojuE mATRA ) WOt SH g, ule] A9l AT

Al

e ox X ol rr

oM EAE glete] ARlEo] 1 RS ol &k A Ak, WHS wLeld)
2 e

© B 7Y BoldEs THAHA AAEHAL v =, IS AP TEA
Hote] AT HY S AR H T 1 A8RSNE Faskazt 16

Hlsoll A o] Fol AE AP Ao WA O m = AP Aol o7 A4
i (injuction), AAA T 5ol ofg APAAA(LEL] WA, 18]l TAWNE
of 54T F&ol digh APHAARE tPEE= vl o] F WHAET 3
Fo] WA 52 37HAI AP AlE YA AR, T3] do] o|FAAA =
7+ A, W (time, place, and manner)S A0 2 A W3 SHE

L5, B0 WEe TR sk Aol ofleh e HAcR O 23
ZF uAE 2 5-A aaE ARRIEA S SoEH ]
et 2 z2pAle] e oy A9l HEt] FRERE AMEsE AS

AT 5 Q= ALS T, REFPS o] G @ F T AT
Bl

s 57k 2 ¢ e dEs 7T ek o] A

16)

17)

Patterson v. Colorado, 205 U.S. 454(1907)°1412] Holmesth#-2 Zoll W)t o]zl U}
AEsddA datelx] g BE ARIGAE @A oR SAHARL, TEE
o2 Holy A fiste] ARFA o= X W(subsequent punishment)dhH=
A1aeiTt 205 US. 462.
Cox v. New Hanpshire, 312 US. 569(1941) v}z7}A]2] @etell A Lovell v. Griffin(303 U.S.
444(1938)) A% ol2fgt Alg=o] qiAlES gstal vk ofell i dFe] Mo & —’F
A= Lovell ARl M= FHag o] ks Q18etHA g s Bodhy] flato] &
of] ARV} g, S atglstel” PE7tE T 5 qdvkar dlstar glow, I o= ]‘d‘
& FAAY, AU BRle] FREE S AR oieto Rz Edtolut E3te] S of
Weh=dlell vk g 40}7} Lovell/\}ﬁ% = A9 AN S FLE EReR Aatet
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44 A W g A114d AlE
Aust WESHA A7 Aoz oA o] Folxof st #gH W

HEE olslEA] FES PAAATEA oste] sashs Al
$o A A o ulgel npga ialel sjgach A4 5
S @ele] AelAZL 5 ARk F, Tagle] @ AL

Azl waks PG Al mekd Ao FAHE AL
QUe.18) v 5e] ol o] APl o5k Abe]

-

z}

A PO WAL FAHRE T o7k FYain, o]e] A A Near
AR E @ A AAS s 9 mel, WakAlel B = AW
we A5l 4SRN Pt N3 9@ A5S Fahe R A (o)
M 4 gl Aol Ha, mpebd Mool WHA WA wEHE Aolekn
A 5 9B 4w Qovl, ool WS WAL FEHe] FhAAe
E7} Bue) S 915 Fol AP glom, @ S@d HgRet, @ ¥
HAY9E ASHAY BPom JrE ARsug e AFS 348 + Ak
2@ Uolrh o ge SRR mael da auae weE B
S Apat Teo) ERRE AL BE URE AL FAGE FANES
W 5 Qe HAsIE sinh s, o Al AL, ARy
B7b Q4e £l dste] WES FASE FAALS WA W 1 AR
o A AR WET S WES SN BE T PAS 1 E

18) ©] =&& T J3H1984.1231, BE AB776E(NA) A2z A1 2 A, Az A 5
TAGE L] FdEA e e FEe #ARel fukATe HX o AMAlRA AH(HW
Aea A DA 1996, 10. 4. 93A7H3, 91311H0) % At A7|= At o]1E, “xdH ] A}
ot AdEAe] A2 Y Ax AREe AEg AR WA 153, 1997, A5, 1
st o] AbdAEFA ] AH 3 @ Are] gA1-200087F 9 A EABAAA A FA
L HEHEE 41193, 2001 FE o714 o]elE mE APRNL o3k Abd Al HYe] A

EFANA e T W, A S wre 23S A9 2F3ATIA S AAS

28] AR Fsdhs HAY F4E drh o7|M mEelA dstedA|al =, APETel &gt

AAAlE A AR (injuction) o] WAE FstaL o, Ut A= ofdl Agshe Al=rt
gtk AollA olRle we] 4L Hrh B2 AEE sdtha & Zlejth

19) Near v. Minnesota, 283 U.S. 679(1931). ©] AP “oto]do| AL} F2& op7|shAY Hdd&
ARl AlE, A = Ve GYIzreEr ol dlste] F3-E Yl (public nuisance)ZA 1
P& woke MY FAARS 78 AT 3 vvliEEES AEE] AR T
Shhar skl flEolekar AIskSith
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A, TAEE xdo] It el At yEAES A e -5l
T g Ye sl Alsst S AHsl Sk S, &9 v AT dAR
(Pentagon Paper case)©]@}tal E2]+= New York Times Co. v. U.S.20) Apzo]]

217138 Jtl & U.S. v. The Progressive, Inc AFAZD oA $]2~F A A5
1= New York TimesAtd¥= th2 228 U27|= s8ich
o] AL FTAZE] AFXHS S35 A2 NearAol A Wshe, “AAF
1}

AT FW ek Aol FFE F Arks olf R AR

StAI ek, ol2fdt dl9ol e Eekal NearAbzdol A A7 = A F-71H4 S|4t

A (collateral bar rule)22)& o x3] E}Y3 A o7 Hrolsolx] X2 & ol o3t

20) 403 US. 713(1971).
21) 467 F. Supp. 990, (1979). 1714 WarrenBAH:, “kef o] 2 {2 xo] Weidhd, 3w
o] ob= FeuellA -, felvteke] A ofe e frE ol ol tiek Hxo A 5

29 AR Wi

g Zlolth ek WA 1 fAARe FaQlel HAY AT APHolnE AdHow A
s | Solv, ut ohjeh FUES] o Hest ARG AT VIE e 2 Rolgkn
SEFN

2
e 5, Fuz A% s wolw ik e a@edw B8k Neardbol
1930 o] =7RH g3 Qe -] 7heA-S AHSUA FAAL] 385
=6] 52 ejolol sigaria Bkt

22) ol W] BEE Ilo] HA W= § WEEA] ojdstolof ahv, Rele] Wyl HFsto]
o dh= Ap7E 1 WgRell HEeHA obe A, Fel o] & E Aolekert fdH el o
2 WARSZ WS =43 = glA €& ofu|sth S. H. Shiffrin, and J. H. Choper, The
First Amendment: Cases-Comments-Questions, 2nd ed.(St. Paul: West Publishing Co. 1996), p.338.
Z AR e A7} 1 AR Brela RANNZ Yot ol WAREH 0] HAL
A7) S, o] W) SRR oF e ARl 27 Hae] Paloleht o fm PHRE
ol digk WS F4T 5 flvhs Aol o= ZipHor o TS A sk FAA
of Wizl A5 1 AR MAREH HAS e e @ £ Wl vl £
I ES s & & o oY Jal BdE & U HH, o= A e %
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46 A W g Ald A1%

FATAZE A= AP Al WA= Aol 4-e Aoz wdd Thsde] 9
AL o= AL vk AskAb, ol ek A A2 o] FUHA w A
dgdtozn Hdor s a7l do el ddHom o
SHAl H= 23S ot B Aoluh e al whR o] 2Rk Q1A o] =
A F gAY FEo R FAIAEe] el AA% AAke] S AR o F
ofX A H= Aeolr, wkehA o] FAAEE dF7] flstel= AR-ARL ARk
FHU Y AT SIS Aok sk Ao® ofsfaL 3lt}.28)

3. HETAl v. WA

=

AR, gl ek Al LAo]l Ziwkelkes A% wEste] WHH A
(method regulation) =2 W85 H4 7 Al(content—neutral regulation) %}, W&
TFA| (content -2 content—based regulation) & Yz th 18]al $Ak= UHA] L
8ol Tl e dAT S WO R qrAlSH=EA 9 ool et BT
Z 3FA) (viewpoint—neutral regulation)®} ¥HHAZFEA A (viewpoint—based
regulation) & Uz 4 vh2d) WAl 49 1 5319 W&, S AA7) o
mEk gde] Aol owdt 4, oA & AR AAIEFA s kol
olgte] 17lo] HEHAWD BAIGlel 1 x| ]

H
(time, place, and manner)<S FA O 2 A5l HHAlS @3} 25) T3 2

A3} mETERA7F "ok= Aolth Stone, Seidman, Sunstein, and Tushnet, Comstitutional Law
(Boston: Little Brown and Co., 1991), pp.1141-2 =

23) ool Tatoli= ok, AWAT, HEAL 1995, 951 o]a} FZ AN A L FRE o] Fo]
A APAA] T gdelu A& Fde] tiE Ale ol dAMAL F& A fAF

el Sy Hlolut 3l

24) ok el efste] @] Aol ¥ WelE Avstal gl thEA]] 243 C. Sunstein,
Democracy and the Problem of Free Speech(New York: Free Press, 1993) Z+=.

25) WS4 o] RE-o] Al Mali= US. v. O'Brien, 391 US. 367(1968)°]th. O'Brien- 1966.
3. T8 3% A BAE FEAPTHAAAL QoA 1A )94 W (selective service certificate)
& EHgaL e oE GRe vy sk dAE Teke dikiAkEd 3 5T
(the Universal Military Training and Service Act of 1948[1965]) #IWFdol2 7] A=t AW
e 493 Bl e T4k OBrien59] ¢ disted, 7 MES AT PA4=
Ae A flste] AAd FEs dEsta glen, 1 WeelA #947E 7= HlEd
(noncommunicative) E¥ERF AstaL glow, 159 Aze9lE oy T FAHFAS Asfst



A W)= 2 gl BARCl(HETHA) SHAEEH(AI) o=
T 2 2 R0N) 2ekA XeHES sk ol dha el AR el
Mot Aotelli= &3 Al 97F 245 = AR S RAI ol B3 E Al11=,
21]101) %?—/\]*é%ﬂ] SAMshs As Fohks A 52 EFTE ol sfdEtt

T7FEQPH A7z A o] wtAel o]elo] H= EAS AL UHEA, =
& fFofelstit(holocaust) & F-218h= S oA EotesE A=A &)
= A5 old sidgth vh, WEarAl T #FHSHA Al (viewpoint—
neutral, content—based regulation):™ X337} FaL U= HE—FAY 28
71 T-5 HFgste] g% HTe Sl 19SS dFA SR qfAgT) 4
Ad], gaeA= 5ol AAese & F U AU, T EES HEA

]
NEABIE T 5 Q=
o, %, olel§ AN

o171, WA - WE&THA Al BT HA WEatAle 2ol vehd

= 9] ola| A7t 57‘118}3}% ol

?647“40 welar Li ]94 AHA4S 97180tk ]Oﬂ i3l Douglasth ¥+ O'Brien
59 B9E 1 AA % d(speech)FH=A EFH ] st AE 1S Ael7] “H‘%Oﬂ o]
E AEE = gloka Sk Tribe W5 o] AAE w3 Afoll g el A2 A|(track
two) kil O}Dj]’ﬂ ‘gulstal JEsE A Y ‘:"3]7} A &5 Al (track one)oll Hlste, 1
) o ARbel mEt ¥ ArEhRE WelT A9 fAle]e)zte] ¥ (balance) 3ol wiet
I AIYHY Yoyl wakEttar Sk Tribe, American  Constitutional Law, 2nd. ed.,
pp.7912

26) °l= %%‘7] HoABZA bl gste] xdY AFE AT 7 JEF ¢ AT AU
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th &, Aol Aol ofuld HHeIE BAGle] T BAS Sshe] ALgE
o
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99 FeE-Azkell} B3k, B BAe) M-S FAo
%

whatel, Ak EAWES ,

5 F 5 WF Sake Ao getel bk FAIsE BAe A
7, 34k vks} ol RothAHAN A 7 ZZ0] AN AR AFT F
AFFol whet 22 goldt WA FAFsAL ANt Fh2) SVEAL
SR A2 BEGgo] ohletn FTHEZL JAYIE JRAES T
ap7] gol o) o FEAZE AP S BUEL b wa)
Lol wAglel, Fo REE wA qlo] o Aol =4e FEAo]
glol WA el tlgel M WFL F@el &t EdHolPA HUHow

2145 7o
st/ b 1o ggshe WA AT WA @ R, 0 gl 3ol
ofug B4 ootk 7Hxlol BAtehzl BTk wE e F HPo| o] F
oA At AR, Et We] tstel S o) o FoiAx tt

whelol] WAl o 8E YA THAE BAY Afel it o 2e] FAle
Aurhe esle ot A A &l TIAZ A7t EAE )
A= Qaze] FAG AFHh A2o)E BUSAL APGES Holnet
Bt A SR A BPoRA ] AAT A WS A 4

27) QUARAL o2l TRES BT 2o Below duow vohsald,
19721 R3] AE BAshs dAWNAol ofFold uf ofS WES 1/ F FolM 1 P
of 1078 F7F BE 2do] skl doj#Ql BAS shal A= stk Wl F5 137 F=
SRS Adata AL 117 F5 ARS = B7(blasphemy or profanity) s FAPH

AR AL YT Aol 17126l HAlFA 2 F-o

rir

ZwelAe wukslAL Fuuo]

‘SOl $9, EE BA2Y A} BB FYEFHeA} REHA AW'E FUHE
AYIE WA kL YT () oA T bl HFo] B w, A S HF T

P

Al E1o® Fof v} AE a3 BE TS B
2 ofg} & Aot} Roth v. US. 354 US. 476, 483

28) Valentine v. Chrestensen, 316 US. 52(1942). ZL&|u} o] AA-L, of=roll M oFzhs Fud 4= §l
EE g HAUolS Adoletar A1gh Virginia State Board of Pharmacy v. Virginia
Citizens Consumer Council AF71(425 U.S. 748, 1976)°ll <J3ted HEH St
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Lk Y&aftAlel lojx el #HIEA Al (viewpoint—based content—based
regulation)+= =77} 488 7Ex|Holut AAIvE EdAENA Ao sk A
oA oln] FA A+E VIEHOE St A= AW TEA A
ol &3hrt.30)

A o] R ALl W-8fA, =2 39 (conduct) ¢} & (speech) Ely s~
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T BFE]aL 9] 100% RF Belelwt sidE W xS e @i A ¥
Ao o o]l 100% +T7} xdel 49=

Jowl, oz asle ant 43 gl
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o] o glof vTe] Welsk Agshol A AHS Fxa}

g e FAAA 1 A WA @S A3 FANE e 3ol
AR AFBOEH AAHOR A

s/dol B7] wlitoltt.

30) 93] Bobw ) gAdel Aol AAHow WEFAS sk ik ARl S, o
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31) Ely, "A Case Study in the Roles of Categorization and Balancing In First Amendment
Analysis," Harvard Law Review, vol.88, 1975, p.1482 =

32) Perry Educ. Ass'n v. Perry Local Educators' Ass'n, 460 US. 37(1983) &l 9-HTS the
WALEUEL ST 5+ PES B wAFEORS Faolgha AT o)) AT, ThelE
Bela TR Aol U A JFAS Pee Bkt gk o] WAl A% UEF
94 A siEE g 3o oldg AF Aololol a= EAG QA Avd
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Brandenburg v. Ohio35) A}A-& o]

33) 403 US. 15(1971).

34) Ghafari v. Municipal Court, 87 Cal. App. 3d 255, 150 Cal. Rptr. 813, 2 A.L.R4th 1230 (Ist

Dist. 1978).
35) 395 U.S. 444(1969).

36) Abrams v. U.S. 250 US. 616(1919)°ll412] Holmes Tf



o} el &5kl (advocacy)/AE (incitement) ©] 72378 AREFOZH
7Y A A T ARE B AR &3 o] AR s HEE
e 2o ArE Algkels WMarAdS Folo] aAH AL Folo] A HA] &
=AE B FEstelok da WAEIT =, o] AR HEHES] 5 o
ek gelel Wi dedt gy S43 2He Fosie 2d
(incitement to imminent lawless action)& 2% 5 17] wjZol] L3 ¢

Holefar gekstk Aojry,

sy BEH T FATAANA owg H3| - A9 AN des S
(provoke disorderly conduct)”dtth=4] “EH A E k7| g tH(probably cause
injury)’ 4] £ “EHYEE 4 (create a disturbance)” & Z1Q14]| 9] o] H=
ddsial o] & HiF o R R3] - A9E YT ¢ de ATdES Folste A
71 AHA] 91811 A elt}. Beckerman v. City of Tupelo, Miss.38)&= o] A& z+
HolFErh 3] - Alflel tigk &5 FAE Thekal e rAelEbd 23S
o™ Aol 3] - A97F gt AJAE Tt 5A45ke] st oF a1y
o] th39) Spx| Rk, o] AbHol A EA|7F H AW Tupelor] o] Z#l= “FEA
85 (disorderly conduct)"e] FSAR1A| Aoleh= A% FA] F3kaL o1} o
8ol ARHEA drt AUA L grol mIAA|F S HYo] 1 onE EA sk
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5 A8 - Al el gk gt

A7E wkeF WETHA om o] Fojxittd 53] A AR GA = Al WA E
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1 sl 2oy TR AL ofF W&k Al (narrowly),
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5= o] (specifically) 1ofoF

37) Masses Publishing Co. v. Patten, 244 F.535(S.D.N.Y. 1917)914]9] Learned Hand AL} <17

38) Beckerman v. City of Tupelo, Miss. 664 F.2d 502 C.A Miss., 1981.

39) oldl AAT 22 FHA9 AL Z+, King v. City of Clarksdale, 186 So. 2d 228 (Miss. 1966);
Central Florida Nuclear Freeze Campaign v. Walsh, 774 F2d 1515 (11th Cir. 1985);
Beckerman v. City of Tupelo, Miss., 664 F.2d 502 (5th Cir. 1981) & &

40) o7t A& volk Lovell A& EAE Zell7F AIZE A2, Wil dig 1 ojulg dd
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ool FAe] B wraly] 918 A ow Ak by o we ws)

© 283 545 A4 A Aol U= H3] - A9 qfAlske]of b4

ole} #Ast] LAl 2R I AAE AR A WS FHEAR
o] gttt FRHEF] dinoA= YU F2U7A] 595¢ 24 64
FE 8% TAZHA] Al A A= X (parade) S sHA ok
= st ZElE AAsIA shARE o]l dial I3 AdAE =AY
(downtown area)> T} AT ZAX|o| 2} FAlol| F=2] A o] a7
7V AFgEs AAA GRS 232 A A1z d9(xd 2 [3] - 4
AL e 7 A JAE o= ok E=, A3 public forumel#kal Addshd

A oldl zal= AR seld ek AFA e & A 718 AAE
upgrehs Zlojeh WAl olF o Aelshglrhay

o9k ARSI WL FAT £AokF Valdostar] £AE AABRS @

it

41) Watchtower Bible and Tract Soc. of N.Y. v. Vilage of Stratton, 70 U.S.L.W. 4540(2002)°l A=
PRAFHAEG WA XL A hEE EHAN fAsAY SasAd Asks 39S T
AR Stratton A€} 2elE A@o ASiGih AAl o] = Wkl glojM el Abrldzt

W] 1% Rolglent s Al A9l olg A4 weglE A o zRe ]

o
& ﬂ}j‘r wste] F718 A Ws]9] 2] AUAA FHsiM = opdrhs Aotk A
A3 - ARl A oo AHERE Fshs 5 ofWE FEe T atAls §8E = 9l
ago] Pt AFe] AAE Fofshe A wel= #8HA et Aol v=d
Hede] g17dolt) =, Forsyth County v. The Nationalist Movement(505 U.S. 123(1992)AFz1
oAM= AZFRIOIU A9l 8b7] flstels 1 1,00022] olste] AHEEE Foet=S 3 Al
ol dstel 7 AL EAS] Aol dE oA nTks T AgRe] G Age] o
o= 2AY F AR FoH TG T2 oAt ool Thse] B el 9Ia
oje}x wean
43) Sixteenth of September Planning committee, Inc. v. City and County of Denver, Colo., 474
F.Supp. 1333(D. Colo. 1979) o] AblolA I3 ede Al7F Mme] tierd 3 7hs whsksl
thar A o] Sl el sass AL ohztal Fskglnt.
44) United Food & Commercial Workers Union Local 442 v. City of Valdosta, 861 F. Supp. 1570,
147 LRRM.(BNA) 2197 (M.D. Ga. 1994).
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5. Wit Ale] lojAe] 71EY3

Yot el Fgolehs HolA 1 BelHow A% A Taiol

AT Uobrt % 5 359 AA A1) (Gl P37t ol

AAE AS FHlel AW, FUW B A YR U3 A, B A

ARG G A9 5l TA) AL T4 Fad A4, B4,
7_]

it
-
)
N,

rlr
=
oo r
9,
1o
Y
=

Ir

N
)
2
>,

rr 2
ity

K

o}l ™ (content neutral), @
sk 5 14 st7] 9lste] 1 qFA Y o
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45) Clark v. Community for Creative Non-Violence, 468 U.S. 288(1984). ©] A}z 3%
FxA vEE S AT FEA(CONY) 7t FFeRte] of$-s Edsly] flste] #oty
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AR, B A 2 o] adz 28] W8l 23 Aolol= oy
o} =, gEAlgel Bl @7 7HAE v ] i LS vpgow 1
Aol = oF Hi= Folth 224 I xEUEE F33)
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46) Clark v, Community for Creative Non-Violence, 468 U.S. 288(1984).

47) Ward v. Rock Against Racism, 491 U.S. 781(1989); Emanuel, op.cit., p.469°A A

48) Metromedia, Inc. v. San Diego, 453 U.S. 490(1981).
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d Abstract

Right to Assembly and Demonstration

— With Some American Experiences

Sang Hee Han
(Professor, Konkuk University Law School)

This paper deals with constitutional problems of the reactionary measures
that the current regime has made against people's political opposition to the
Beef Agreement between Korea and U.S. Oppressive ruling against the
so—called "candle light protest rally" is one of the most anti—democratic op—
pression of the regime. The regime even goes so far to say "culture of im—
portunateness", which has, it said, caused economic unefficiency to lessen
the growth rate of GDP by 1% point.

The Law on Assembly and Demonstration has been the most effective
normative tool for such anti—democratic law enforcement. It prescribes that
all assembly and demonstration should be licensed by a head of police sta—
tion, who may exercise so much wide discretion. It substantially prohibits
any assembly and demonstration after sunset and before sunrise. It does not
know any part of the present and clear danger doctrine, so the police can
order dissolution of any assembly and demonstration at his will, and arrest
any one when he/she declined to obey the order.

This paper tries to show any clause of the Law can hardly escape from
the review of constitutionality. It lacks clearance and concreteness, which
means that it shall be void on its face. The clauses and words of the law is

not narrowly tailored. It does not know any less restrictive alternative
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doctrine. It does not require clear and present danger to compelling interest
for banning the assembly and demonstration. None of criteria of con—

stitutionality test for the U.S. Supreme Court would not let the law valid.

® Key words right to assembly and demonstrate, right to express,
: judicial review, democracy and human rights,
limit of method regulation



