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vt giEE ] AWs w2 e AA g 9193 (Federal Trade Commission;
o]t FTC#t ¢kstth) 9< Jon LeibowitzZ} 53(09d) 3¥ FTC 994 #
stttk 1= 2004 9€ FTC fl€do] & 5 Ao KEHZE #AHHORE
AT 7 gl KAAA S FAsE WHOeEA FTCH Abxe =
AHA Q1 FEkE A Ak kAL e ghEl AME E {82 Leibowitz @)
Tl ot 93le FTCE AT w Muyo] HE¥x] &+
(beyond the limits of the Sherman Antitrust Act) &#3F= HA3S FTCol A
Foataal oEaldttd webA 1= A FTC f19o=2A 53] 5539
713549l A ea (B8 AFgAe] e @A Xeke] oo o=
A= 23 PR AP diaiA, My A2z & 54T F gle A
AAre] 5ol A vk FTCY AbzE 838t Fx|dof st
o] glth. Leibowitz 91972 H o]F FICE R+53 9] 7135914 A}
| sl FTCH A5xE & siAaiA A&t WdFo=m A w24ela 3
gkl

A0E BAITED o]z Z FTC/H Aol o8] F5% Wl
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Barack Obama, Senator, Statement for the American Antitrust Institute (Sept. 27, 2007) availalde at
<http:/ /www.antitrustinstitute.org/archives/ files/aai- %20Presidential %20campaign %20- %200bama %
209-07_092720071759.pdf>(visited Nov. 13, 2009).

(visited Nov. 13, 2009) <http://en.wikipedia.org/wiki/Jon_Leibowitz)

Jon Leibowitz, (2008, October). "Tales from the Crypt." Episodes ‘08 and ‘09: The Return of

Section 5 ("Unfair Methods of Competition are Hereby Declared Unlawful"). Speech presented

at Federal Trade Commission Workshop: Section 5 of the FTC Act as a Competition Statute,

Washington, DC. Available:  <http://www.ftc.gov/speeches/leibowitz_sub.shtm  Accessed

11/4/08) (visited Nov. 13, 2009).

4) Jon Leibowitz, "Concurring Opinion of Commissioner Jon Leibowitz in the Matter of Rambus,
Inc," Aug 2, 2006. Available:<http://www.ftc.gov/os/adjpro/d9302/060802rambusconcurrin
gopinionofcommissioner leibowitz.pdf>(visited Nov. 13, 2009); "Statement of the Federal Trade
Commission In the Matter of Negotiated Data Solutions LLC" Jan 23, 2008
Available:<http:/ /www.ftc.gov/os/ caselist/ 0510094/ 080122statement. pdf>(visited Nov. 13, 2009)

5 In re Valassis Communications, Inc. (FTC File No. 051 008)(Mar. 16, 2006). Available: <http
1/ /www.ftc.gov/ os/ caselist/ 0510008 /0510008c4160ValassisDecisionandOrder.pdf.> (visited Nov. 13,
2009)

6) See Sean Gates, Obama’s Antitrust Enforcers: What Can We Expect?, ANTITRUST SOURCE,

Apr. 2009, p. 3, (visited Nov. 13, 2009)<http://www.abanet.org/antitrust/at-source/ 09/04

/Apr09-Gates4-28f.pdf>; See also ABA Section of Antitrust Law Spring Meeting, Roundtable

Conference with Enforcement Officials, ANTITRUST SOURCE, Apr. 2009, p. 13, (visited Nov. 13,

2009)  <http://www.abanet.org/antitrust/at-source/09/04/ Apr09-EnforcerRT4-29f pdf>[hereinafter
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Roundtable Conference with Enforcement Officials] p. 20.

7) Section 5 of the FTC Act as a Competition Statute. Agenda, transcript, and recorded webcast
available at <http://www.ftc.gov/bc/workshops/section5/index.shtmly > (visited Nov. 13, 2009)

8) Albert A. Foer, ”Section 5 as a Bridge Toward Convergence”. p. 3 (Oct. 17, 2008); Thomas
B. Leary, “"The Search for Consensus on the Revival of Section 5”" (Oct. 17, 2008);
Commissioner (now FTC Chairman) Leibowitz, “'Tales from the Crypt™" (Oct. 17, 2008).

9) U.S. Chamber of Commerce, Unfair Method of Competition under Section 5 o the FIC Act: Does
the US. Need Rules "Above and Beyond Antitrust”?, September 2009, p. 1.>(visited Nov. 13,
2009)<http:/ /www.uschamber.com/NR/rdonlyres/e3spdkmveqppwijzvovobrnhbbv7izz46gk{2
idhii2jabnpw4compiaohe uabc3s6gem2befkhbksud memh75ymb5pge/0909antrust.pdf.>

10 Id. pp. 1 ~ 2.
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ajAste] A&7 Atdl= AR EAsta E3 ol Ad FTol I FaA

oA 718 A% 3tk Leibowitz 91 97d0] o]11= FTCY o]2]d &2 9o
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1. £2539) 718794 P4}

>

Al AAC ARE Adshs FH shz de] AgHT e A

flo 2
=5
M

o] AAEE FHL> LAt x5S AT 3 VdEe dE€S BE
re AYetr] A8 dEst 544 7] (Standard Setting Organization; ©]

&F 5SSOzt fgithE SaliA FaAm oFA AdE e LA A

11) Leibowitz= E747% 2 %K (pharmaceuticals) #oFe] ARIA} G595 oljd 9739
A Ao ZA FETh See Jon Leibowitz, “'Tales from the Crypt”" Episodes 08 and
”09: The Return of Section 5 (“'Unfair Methods of Competition in Commerce Are Hereby
Declared Unlawful”"), Remarks Before the FTC Section 5 Workshop (Oct. 17, 2008), available
at  http://www.ftc.gov/speeches/leibowitz/081017sectiond.pdf ~ [hereinafter Tales from te
Crypt](visited Nov. 13, 2009). F=¢+ FTC2] Rosch9] 9 2 mEdArldolordz (A ¢
gh oS BEeta) oA A5z fiwtolete A0 f7ste]l A AFS Hakeks o] 5@

3] AAE Aletolgtar x]A 3k Alaloe] gtk Interview with J. Thomas Rosch, Federal Trade

Commissioner, ANTITRUST, Spring 2009 pp. 41-42.
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Ambush) 52 =37 %= (Highway Hold-Up; Hold-Up)eh= H|F2 WA o=
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US. Dep't of Justice & Fed. Trade Comm'n, Antifrust Enfordement and Intellectual Property
Rights: Pramoting Innovation and Competition, (2007)(hereinafter cited as US DOJ & FTC Report
2007) pp. 33 ~ 40. This Report can be accessed electronically at: <www.usdoj.gov/atr/
public/hearings/ip/222655.pdf; www.ftc.gov/reports/index.shtm>(visited Nov. 13, 2009)

ABA Section of Antitrust, Handbook on the Antitrust Aspects of Standards Setting (Chicago,
1. ABA, 2004), pp. 60-64.
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2. 502 S84 A7 2 gwke] WA 57
7} SS09| &3 A3

ET5 9 73]FYA PAatel thA k] sl SSO7F A8 7HA| A Al
goto]l Abgstar sl olg ek qrHE &3] AHAAA AP Policy) =
53] A (Patent Policy)oletal F-Et}. o) SSO7F Aol st 7
JollAl B FQ A-GAAL vl Austes o FslstAY B A ol
Fol 23E AAARES FelAeli BjxpE A Ql(Reasonable  and
Nondiscriminatory; RAND) %71 3-8 FA3sta gra] 4 ojm w2 % 1 (Fair,
Reasonable and Nondiscriminatory; FRAND)ZZA o} AA] &l es o F
stet= Ao] HFo|thld

1}. SS09 S8 AA gt x
of T S5l2 BT V0] BE
A

£ Yz 3}

FAATE 28 AVISUehE vde] A% oled 53U APt
2 7

off

22 Rambus Inc. v. Infineon Technologies A}71¢] A$¢-E ™ 2000 8¢¥
84, RambusAH’} Infineon TechnologiesAtS ¥ il% &}o], RambusAtZ7} K-

15) 22} SSO7F A A AAA NS Aesie et XVJ
¢hds] Ealishs A
Agstel AlFS sk b 2R vl 5918 Bad H9 VI)ls kel dokee
71952 dake 7Idsedd wAd e %‘*131%*% SHAIRE 5 ofi= shife] 719 old
AR olfrE A sEhe b4 dan A eR Pk WEl 2ol 799 VjegE A= AS
7F & 4 drhel#d d9E Yol Hold-Outztar ¥ @3l US DOJ & FTC Report 2007,
supra note 12, pp. 42 ~ 48.
16) For details, see Frances Marshall, "A Brief Survey of Potential Sources of Liability for Failure
to Disclose Patent to Standard-Setting Organizations During the Standard-Setting Process," 964
PLLFat 867 (2009).
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3t SDRAM % DDR SDRAMol| 33k —E—fﬂ%%ﬂ A7 el AE vl= HAY

o} Z =X ofu} A|ubA| w0 11]7] 32k 20008 99 InfineonA= o] 719l ol
t’&d\ﬁ}‘jﬂ A], RambusA7t A 53¢} 53] 9o #$ JRE /8] &2
Z21& SSO JEDECY] &34 S %’4‘?}—& Aoln o] 7 npE WA Lol FRo]

%Xﬁ}—t‘ 71 & A9 g . ek 14 WY AFYH dEe He
9l Rambusiit7} 71 & A7 $91E st om=z 3508 gefe] A4
’J(punitive damages)< st=5 HAs . SSO7F F-2hgk 5354w o] Al

£ RambusAt7b SHF2 A o] a}A] 8 @o] A7 Y= AE A

2i
o,

He 14 gas wisa RambusAm Yol SS07F U A

gk FFol AEE 5355 =9 Folghe AHE vl SSOel wial FeA o
*eta ste et o)A wA Yol F W AbY|(fraud)ol]l HFeHA] eFerhal
A gl T} 18)

522 Qualcomm v. Broadcom A1l A& HW 20054 10€
QualcommAt=  SSOUTU-T)7F AHeigk qpAo] ##¥ AAfe] 53As
BroadcomA7F Haldvta 531d Halz As Esuds et 2%5S
Al Yo} iAW o) A 7184} BroadcomAti= QualcommA7}F ¥+

i, oA

Aol st B 538 Ao EAE £We] deA &gk, o]
SSO9 ]quﬂﬁ?ixélﬂ ntoldntar whakakith AlLA WA A F AL
Aol FAoR HA 54 R e /NS ofFstete Aol oyt fAstaL
= WOlARFITU-T F7FAke] Q148 5 2h<ketd, A A A A Ao
gt el SR JRA] A2 ol ki S

QualcommAt= =412 535lds PAke 5 ¢

3l QualcommA7} &4 2008 12€
ST R Eetal EEte] AYHES SSH A AMLS w7 o =4
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7](implied waiver)

17) CIV.A. No. 3:00cv524 (E.D. Va. May 9, 2001).

18) Rambus Inc. v. Infineon Technologies AG, 318 F.3d 1081 (Fed. Cir. 2003)

19 Qualcomm Inc. v. Broadcomm Corp. Not Reported in FSupp. 2d, 2007 WL 1031373
S.D.Cal.,2007.
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EE539 713597 YA REFHEEW

7 ARy A2z A9 45

sa9e] A8 d PAps RHoR S5Ux BEe] Pgon o2
NEDAER o8 FAaRA s A9 1 2AE Ay A2z FICH
ABZAIA e Fuel gtk BACIY MR E FTCH A52E A A%
of glomm Ay A2E o AxY el glrk FTCE vy A2z

kel S FTCH A5x9 Yutolgts o] f=2 AAXXE Wi 4
=t

o
mlo
BN

(D AW A2z spwke] wbd a7l AAMAE B9 + =@ £

AHH A2%E = (monopoly) 2 &A1 7F ofy 2} &4 3138 9] (monopolization)
EE S5t Al=E FAEH of7]e] S3skele e @ o' =A<l
2 9] (deliberate or purposeful conduct) &= HHE A A1 3] $](anticompetitive
conduct)ell el @ 5HHS J5sAY FASIAY B Adtets YAE T
gkt

o 7]ell A oAl = WA ol ajdsts Aol FIZE wA
Aol o] mEw B dATHs EFast &detal Algsts A A
A4 3 9] (exclusionary conduct)ES &3t} HE =
pricing), A AFARFE] A Sl R H |, ALY AabsEe] g, v

Axpd, A2 9, AEA 7 2 5o 54y 7 2 (price and supply
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squeezes; discounting practices), 7|9 Z7], E3]d9 P&, AAAAA] A
AH] S7F X (raising rival’s cost), 74 A&l ik AAE == D5
dH) (essential facility) ©]-& AA So] 47| I + Ur}. vyt L
Z|Eoly &Y T WA o F3EHo] gS5HAWSE WA A
) AlEel Fadoly qrRe] BAl wiigel 3ol B skA Folxl A
(F AAEH) == I9AA A (historic accident)e] A EA EFH S F
5 EE fAsE 2 B2 9We] ol

(2) 5319 7181004 @Akl gk MR A2z A8-o] 2

Ay A2z 9wkl 4Y] 98 axlo] % Axolmz AHA 7]
8702 YAzt Ay A2z el 97 AL © A=A WA}
F AAMAA B A Wk ol @ AN BHY F A
Auja A91E 23 glojok gk

add 589 et ANANAS BRSAHSGE 1 AHANDE 55
of Al AEN AABAN A= AFo] o8l U= Aol 28e] AntA ol

=
B2 AMAdde Bastal tks AR T ARl A 538 e AP

s
A7t 245 AL ok meby 538 e gAY A9 Sl

gk Srgo] flow MHR A2z fInke] AYS g
=
=

Ao ZAE YFe/] AL WA FAAF W

SSO°] AAA el FH e skt AR GE Ay A2z 9
==

%)
gho] Aydva Sad o gluk APAAALE sk &9k7] wiiel =4

2) US. v. Grinnell Corp.,, 384 US. 563, 86 S.Ct. 1698 (1986); Aspen Skiing Co. v. Aspen
Highlands Skiing Corp., 472 U.S. 585, 105 S.Ct. 2847 (1985); Verizon Communications, Inc. v.
Law Offices of Curtis V. Trinko, LLP, 540 US. 398, 124 S,Ct. 872, 8778 (2004). &7} 7 A
AA P2 AT Al #elME T £8S FE. Herbert Hovenkamp, Federal Antitrust
Poicy: The Law a‘ Competition and Its Practic, 3rd ed., (St. Paul, Minn.: Thomson/West, 2005),
pp. 291 ~ 337.
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5 64 EE 2 5 AR ASolw Auy A2z flute] Ader] v
ot BOF B3NS WAFIAY 53] 29 Foleh: AL Ao Ay
Hebe 1 587k mrel AN Aolehy Auy A2z 9wl 4HaA
o,

RAND = FRAND Z7o] 93 AAEzs 2
Ay A2z fivtelels Fgo] AVIHE A9t
RAND 3= FRAND 2716 33344 @ 7]&as (A
A 2kA 27 RAND %3 FRAND o2 AA] dgsivs 99
o] s|fIflen) yntol ALt (el o] of&a ARl
Skl ety ey AR A AR A de] VER AHe a7kl @
A1 Z171] RAND = FRAND =371 ¢iuboleta A G4 & Qivk. =&

olelgt 9= 3 FHA A7 A5, FA T FstEdvka AGs= A
= A gk

Ul AR ARzl wrdE dE o2 Ao W (essential facili-

ties doctrine)7} Atk o] ®elel ostd, Fhol B2l Adnje] 2fA7E v
A A 2 ofsto] of An|e] o] &5 AH-dh= A 2= Qs AA o] Al
S MR A2z fnte] Ayt oW FS Fste] AlES Aitehe
g 4] Ssidws dednz 2o 1 53519 A slg Ade = 2
FAn 9] o] g AR siFstrr My A2x eitew A v F
ol dvkzh ey v=e] s o] MeE 59 4 M%‘“ 7130l o

o] f= o] FEA} o2 AAFozM HAYA) U] B
I

A =]
SAA T AAAE BANA AAG AL ohIATke =elolgtt ol F )

1) Mark A. Lemley & Philip J. Weiser, “Should Property or Liability Rules Govern Information?,”
85 Texas Law Review 1084 (2007); Wendy Milanese, “The Tension Must Break: The
Irreconcilable Interplay Between Antitrust, Defenses to Infringement and Protection of
Standardized Software Development Tools,” 15 Santa (ara Computer & High Tech LJ. 407,
438 n4 (1999)

22) Alaska Airlines v. United Airlines, 948 F.2d 536 (9th Cir. 1991).
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= QA BB ARA e os) AUsE AEEE 1 82 H
= Sa) tal BEAe WIE A8 S Anel gHAAE g
489 + dot

1. FTCH A5% 93 o
(1) FTCH Al5z=ell ofeff w4¥= 3979 @A &4

AYANLIH A5z B3 A A (unfair method of competition)
I EFASAY 719rA <l 9] (unfair or deceptive acts or practices)ES A
st e KESZEY Rk s 5 o479 A A T
o OhE MEYZER O ke oA ek S sh ARl gt o
AE AgAAALE 7 SAE A 7RIvE A 7E Aol AAAR L
A7 ERrgsta Lol S0 AL ol2f3 Ak AR Al
itk weba] A A3 olelgk Heks Zterha QIASIH R dAAE
M AR 2olA] G R bd dde] Ao
oJs] FTC7F 5A41& =+ A= B9 »e7t
= g9le] HeHT §A etk Ao
Ak B9lel 71Nk 9= K7 Anate] oo Fsshe A9l detrE
0E KEHZEY 9nked el e B34 AAHY A2 o= t=nhd o
ohA ol of S Leibowitz 91979 12 @A FAol o3t Aot

(2) Leibowitz 9194742 4%

ol

23) Richard A. Posner, "The Federal Trade Commission: A Retrospective," 72 Antitrust LJ. 761,
766 (2005)(FTCH A52E Ay 2 ZdolExd] o8 FAHA Fe PA= Baga 440
HowA FAFTa B Asrh sl gllal ELLJOHE oY FHE hE & AT
oAl o o FAE & gl Aotk MY %Eﬂohmol AT LﬂT S el A AL
slel FTCH #lsxe] rjsisez dfglof & dart = swo] oAl o o) EAshA] &=
t}); Hobert Hovenkamp, supra note 20, p. 596; Ernest Gellhorn & Wﬂham E. Kovacic,
Antitrust Law and Econamics, (St. Paul. Minn.: West Pub. Co., 1994), p. 453; ©|i&4], “v]ar
AN A Azt ST AANB FAe Wel” TP, A55, 1997, 118 ~ 124%.

24) oA, F 239 &, 124 ~ 131%.
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%350 dAle FTC 999 Leibowitze} Rosch 1< % Harbour 919
N-Data AAdA ZTES7F 713594 o=z Pal=vete 7 AnlA| 8217}
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o] EAgtE AMES THE Fa 7} sl “7&"&%(oppressiveness), 2}
33 A (independent  business justification)®] ~E, KAAZA %
(predation), 3 X(collusion), 7]%H(deceit), (=) 4 A& $1¥(a tendency
‘Tt AAA 4/37(sufficient  anti-
competitive attributes)S S H3H Falt) oyt 812> MY A2z $ut

ol syl A% 2 5 A Fe B 54He EAek v u v

to impair competition)”¥} Z-&

o

O

F@%f@éﬁ%)(incipiency doctrine)< %ﬂ]oﬂ U A FEA| 7] F-EA]T]
s F4E st e Zo® Rtk W thE FTCY g& 9E0]
Leibowitz2] 7sfol] &x3thd FTC2 AA7F ARG FAXQA Aoz A

2%5) FTC v. Sperry & Hutchison Co., 405 US. 233, 244 (1972) ©] 22 FICH A5t
HAEWNAY AR AE AT Aol A= ANE AT AFS wx
A A T AL B AAuo] ol HzAs 9o A olio] sk sHAolr).
oA, F 239 &, 125 ~ 126%.

26) Rambus, Inc., FTC Docket No. 9302 (Aug. 2, 2006) (concurring opinion of Commissioner Jon

2

Leibowitz), available at <http://www.ftc.gov/os/adjpro/d9302/060802rambusconcurringopinion
ofcommissionerleibowitz.pdf>(visited Nov. 13, 2009).
27) FIC v. Motion Picture Advertising Service, 344 US. 392 (1953); Grand Union Co. v. FTC, 300
F2d 92 j2d Cir. 1962); FTC v. Brown Shoe Co., 384 US. 322, 86 S.Ct. 1501, 1504, 1506
(1966).
Az A KEHASEY ke, v wel sl d@sE Moy FeolEH
Sluto] & AolA|nk o} 2 giYo] ohd Y& Z7|AANAN FAAL S FTC A Fofgt
Zolehal B o2& he AT
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L. EF539 713597 PAte REZH2EY #¥d FTCY
Az 2 agide w9

3 A R 5HE (49 Q0 ASHASeIE BPekm) wasa 94 8

dan AWoE sy EFol AR F 1 EES FEstl AFEE A
= &
| A5

AF dwiska dSelAl 1 Eel A8l ARl AAke] SHEE WAL
a7 34Tk o] AHALS FTC/F AA 3 Sojgeote] tha] Dello] odoz
#1996 109 Felw @ ol s Eo] T2 U0

1 FTCH A5x<] 9Juiql &34 7

A= FTC7F A ¥ 4] (complaint) ol
Aolet= AR F743H3
Ao A Delle] 5319 B AMdS w417] "ol AZAE S 8=

| dvkar A A4skels ol AR etk Al a4 Delle] 53¢
3o et Dello] 53817F A85HA & HFo] AAHAS
AZH A gkt wpebd FA] o] Y9 Mary Azcuenagas Dell®] 3
i¥oleta By AV MY A2z smHsEe g AJAA ol YA
7 Rk B JREQ ARSI ASE fvke] B4 AAoletE A<

A telde] wHsl WAlalA e ALl tle) EAlE Al7)aThaD

olf
oX
o

>
ol

IR (V)
o o

>
=

f
N

7

29) o] 52 5ol VESA Local Bus &5 VL-Busghs o]5S 2t Hith
30) Dell Computer Corp., 121 F.T.C. 616, 1996 FTC LEXIS 291 (1996).
31) See id. p. 627 (Commir Azcuenaga, dissenting) (Dellell gt A= FICH Apx flukojzhe
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2. UNOCAL A} FTC 42

ul = A Yo} o 7] A 5 (California Air Resources Board)©] &FA1-4 3]t
f-(summertime reformulated gasoline)®] ¥<+< 43t w] UnocalAl7} #FAF
o] 7S BTl AYses ZuE sk gk v o] 3l 7lEe s 5
e HASSAE Zo] EAE HAh v A eI d 3]st A
A3t oFghE 2003d YA A Z UnocalAbe]l 917 543 d9=2A KE

EW QR ofFol % AAs JAgveE A8S Rt 20056 74
o =

3 HS FALeHA] ZtsE solWEe el a2

3. RAMBUS A3 FTC A2, 944344 2 A=dHe w2

o] A& SSO(Joint Electronic Devices Engineering Committee; ©] 3}
JEDEC®} oFghthell 4 SDRAM #=74 A4 FA Rambus "= AR} &
dy 53 E SYdte AMES 9elA] & AR oz deElE dAaks o]
A= =]l

7}. FTC A4

2002 69 FTC+ RambusAte] FTCH A5z 9RF o o] 3k ZALE 74

el AFA oz FetESs Bt A Po]2E RambusAtrt o] FAE
SkabA] 39kl JEDECS] #E38het RambusAte] =32 2|5 Afele] <latad
AZE feh= 2 o2 ST

i

20061 7¥ FTC+ Rambus7b &9 ¢ 537F vt

o -
AP S EFAEH

e 277} el ojdlel A Eel ANGA ek e,
32) See Union Oil Co. of Cal, FTC Docket No. 9305, Decision and Order (Aug 2, 2005),

available at <http:// www.ftc.gov/os/adjpro/d9305/050610d09305.pdf>(visited Nov. 13, 2009).
33) (visited Nov. 13, 2009)<http:/ /www.ftc.gov/opa/2004/02/rambusid.shtm>
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FH

4 ol SSO BAAEAA deiA Y AL, EBEAl Add AFE vwg
7l AEE SHsetE = 4 9o dFo]lB = Rambusoll Al MW A2
Z el A ol gt YA 2 eI TEM FTCe F

o] wEw Rambus’} ZEAA @A A SSO ] 7uhE 9= %)
2ottt (1) Rambus® £3 7% thale & 7]4&S SSO7F Adstgd Ay
obJd (2) SSO7F 13| (the 71&rtt $-9%) Rambus?] 71&& Ads~]
F Rambus 258 g2l dola vlapdHA(RAND) A0 2 53|7]& A4S
Setstvte oFE S whol WS Aolth mekA Rambuse o= Aol M
A2z fuke] Aol vk Zo] FTCO Y7ol At

I}

EI

|

O

U 324 2 diYd B34

FTCe 5 A4l #3)], RambusAts 20073 4€ 49 D.C. AW Yl &5
o] &2 A71E} 20089 49 229 D.C &AM +
A k& Apdo]l FTCW Abx 9uks Wéé}% +AZE @ & gloH
RambusAte] B917F AAwA Aolet= RS ARAHALI7 534 13
thal FAeka A A3 o] HAS HAALYTED FTC7E 5343 7] vhe]
At 7+ e wl Rambuse] 5317F E£3E A && 7EEFS SSO7F AAF

A4S FTC7F 94584 X P22 Rambus?t AW A2z fiuke] <]

n:
rlo

S Mga E 5 v Aol DCEAEYe] dto|Rlth3) FTCE 20081 d tf
A Qi el AmaAT 20099 29 239, ATiE AL QAN Q3 o

34) See Rambus, Inc, FTC Docket No. 9302, Opinion of the Commission (Aug. 2, 2006), (visited
Aug. 13, 2009)<http:// www.ftc.gov/os/adjpro/d9302/060802commissionopinion.pdf) .

5 Rambus, Inc. v. FTC. 522 F.3d 456 (D.C. Cir. 2008), cert. denied, No. 08-694, 2009 WL 425102
(Feb. 23, 2009).

36) See id. at 466-67.

37) FTC v. Rambus, Inc,, __ US. _, 77 USLLW. 3346 (2009).
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4. Broadcom v. Qualcomm AFA°] 3t 14 & #3320 Ade #Z

o] Ab1E& WCDMA x5 12 e] A4 #7ts) @ 59
Al

283 o] 58E FRAND Z7lo®
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>
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>
(e}

AdE Fol QualcommAtZl el 7jen 9 Fagk A
Qg e A A2z fukel S staelel sttt o= Broadcom
AZE AR T A A HH el Aoz Al E ST

o] ARxleAl FRAND #3102 537]es AA degsiilltte o4& SSO
7F WA Qualcomm®] 7S EFol] AEEAARE Qualcommeo] Wl 1
oF& S o7l o] Mwy A2z ¢wrolgtal  Broadcomo] F
QualcommAbs=, 13071 ool AFA=bel AAs| A kS Adg HF o]

FRANDe®] wtel= &34 3 2ozl ol Zdas star A = 29

Do
S
S
g
r o
©
e
=~
e
2
w
off
)
B~
T
e
flo
1=
N
o
2
o2l
i)
rir
=z
ot
=
ol
oft
ol
ol
rir
S
=
i
r o
)

h=]
2 & 9 (1) 53847 25 53] 71E5S& FRAND 2102 o]§ s 5its=
HA A RE 5910 k&S aolR Fekola, (2) EEEITVE I Fel
A 58| A2 o 2 FEHS AFEsla 3) S3AATE ARl kS
olYstA F= A, BAATA Bl AP dwrEs AAska MY

2008 D.C.34AW Y2 Rambus FZ2 A #|384m L] 2007d Qualcomm
Ao sl th 2ol HrlekAth = Qualcomm Abgdol] gk A3 AH
o] o] Vvt 2 Qs SSO7F v 7wS st Hdvks Tl 7
sttbe ol AAASHe] &9 (cognizable competitive harm)ol] -7+

FAOIRAI T 1y Qualcom FHZAC] A7 HYAH 7RV L 24 =

g
N

"

38) Broadcom Corp. v. Qualcomm, Inc., 501 F.3d 297 (3d Cir. 2007).
39) Rambus, 522 F.3d at 466.
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A71¢0e] 71AS sk &3 dhol fldths HelAe o] REe A4 fE
3 ARt Felol o i AolQthA0 wheka] o] EAdl FejA = A3d A
N DCEAAY L PFo] FEE= Aow Helth
5. N-Data A7 FTC A4

:f

Nagotiated Data Solutions, LLC AFZ(¢]3} N-Data Abzdolg} ¢k}
T ARt tis] FTC7F 1 AgHS kst 71 o] Abd|ol#
ASxE 7Hd WA aiAste] 283k ARtel gt
AR Ao Dol E5 @AH(National Semiconductor)”7} DA+ 1,000
WEAQl Zlesmny v 5387es AA sigstilltte gAE A=
of AelEl 53]7]%] Vertical NetworksAtS 7% N-Dataol| Al 4=
F¢ N-Data7} gofA el ge] Aust 7|s5E 8735kl &&
Wol Al ALtk 1@ Aol EAEA AWA U3 7}
A3tk 344 9] Dell, Unocal, 22]3L Rambus Aol A&
AE H{eta JdAY 5315 &9 Tolgte AMES ¥EA &2
7R 97 A JAA T o]ef Fe] o] Aol 5] s &6
do] AL oFEHS SNkt AR Exjstu g ol gk Pfl= M
HoAR2EE 9Nkt AE oYtk o] AR AR TAE BH AAE A
H A2z tolepAY AAAA ALt = glglthal
29 20 FTCE 34 29 b2z A9 397F FTCH Albx
Hhof] & F3hi= ‘BT A3k AW (unfair method of competition)o]&tal 2
FNeta2) FA e 99 Leibowitz9} Rosch ~12]al Harbour”b 7Fa3ld tha=e]
o=

o 3 of2A HEEIAS oA WAOE YAt A AAHOR HFo

oo
g A
AN o &

2
2 oM
rr

)

kel
HN

o rﬂ
1 r _10{,
S
4 _101,
o,

AFS 7

o
2
2

::1
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3&
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oo

=5

==

0) Id. (citing NYNEX Corp. v. Discon, Inc., 525 US. 128 (1998)).

41) See Negotiated Data Solutions LLC, FTC File No. 0510094, Statement of the Federal Trade
Commission (Jan. 23, 2008), avadable at <http://www.ftc.gov/os/caselist/0510094/080122
statement.pdf>(visited Nov. 13, 2009).

2) Analysis of Proposed Consent Order to Aid Public Comment, Negotiated Data Solutions LLC,
FTC File No. 051 0094 (Jan. 23, 2008), available at <http://www.ftc.gov/os/caselist/ 0510094/
080122analysis.pdf>(visited Nov. 13, 2009).
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723 71gel tis] A=A o2 7394 el(inherently coercive and oppressive) %l
ojgh= A S SRATED o]l g v s Aol el hEdld Al
Majorast= 531 A4 siete] o] #a HA9) k&g slugt A9
7F A QubolgteE dFo] flgdl® B ela FTCH #l5% Yoz X4
< FTCE W11 <= (slippery slope)o.2 o = Zlo]gkal H]
A A0 AlkRE ke ‘A AW sdete A
qase 928 A8 AAA dtee A=k Roschd)
A% N-Data A7) ALARANA BANAS F9I7F EAlshs AL wAw
Abdol glag Ugol B AIISHAA M th=ef ol Zharak it
T d S =3k Al 97 FTCH Abzel odl] & X3t ‘B34 3
91 (unfair practice)el = siFstotar F4stA A A8 ASE7F FA8= B
Ae P9t A ol Falekis WSS tel7lE Ae9A N-Datasl 7]
=3 Am 978 ve o Z1gell ddE A BA AR A8H = A

TR
ofu it ofell sl FAle] 9197 Majoras= “2H|AESE 98] FoIX

Il
e AdH Aol Adstr] A ARSsks el the Az A s

A

A

SFATEAD)

A= g el wE FTCH A5z 9wrs 13

ool & s PR Aol FAHIAINHE Mg A2z ffute] F Yy
o= Aletel dis]l FTCH AI5% 91uke A48 o/

A =(controversial) Ao FAe 5 §lATHAD

2

N o

o

43) Analysis of Proposed Consent Order to Aid Public Comment, Negotiated Data Solutions LLC,

FTC File No. 051 0094 (Jan. 23, 2008), available at <http://www.ftc.gov/os/caselist/

0510094 /080122analysis.pdf>(visited Nov. 13, 2009).

Interview with J. Thomas Rosch, Federal Trade Commissioner, AN7ITRUST, Spring 2009, p.

41.

Dissenting Statement of Chairman Majoras, Negotiated Data Solutions LLC, FTC File No. 051

0094 (Jan. 23, 2008), available at <http://www.ftc.gov/os/caselist/0510094/080122majoras.pdf>

(visited Nov. 13, 2009).

See Negotiated Data Solutions LLC, FTC Docket No. C-4234, Complaint (Sept. 22, 2008),

available at <http://www.ftc.gov/os/ caselist/0510094/080923ndscomplaint.pdf>(visited Nov.

13, 2009).

47) See, e.g., ]. Thomas Rosch, Comm’r, Fed. Trade Comm'n, One Retrospective View of the
Commission’s Activities, Remarks Before the Washington State Bar Association Antitrust and

44

=

45

Z

46

=
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IV. FTC 449 HZ 53 3 Hrlel A%
1. FTC A2 nun &4

589 713594 Aol tial FTC7F rAIAES $AFIY  Dell,
N-Data, Unocal, Rambus 1% 3. Qualcomm A}l A¥= vlanl, FA3hH v}
w0 22 7 7HA Aol RAET AR, 2548 AAE AdgstHA SSO
of gk 7Rk 9I7E lojof FTCH Abx 9Inke] #¢lo] FHeh=x] o 77}t
AT o2 FAAAAA WA 917 FTCH A5z wke] A9 2119l
7} volr Ay A2z fiute] obd 9jE T Ast7] ] FTCH ASxE 4
|8 5 de=A AR EAETS

A HA Al A8 7HE HZell Y= N-Data 4

AL 7|Fo g2 duksictd
RFES 9 71874 Al s FTCH Albx $ut
Ao = 7

I o] HMels E7) Y3
Q7o ® SSO° wEk 7IwkaQ)rt QG E A ZEtheE Zo] FTCe 4ol

AP S FEAAR I Fof gk AR o] gloj FTCH Al5x 9iRto] 1A= &
Ut N-Data A Z2dlA Lo Aol 7HEdld A9 9197 Majoras?t Wi 9]
Ao A A Aol Dell, Unocal 18]i RambusAtae] A& o

N-Datat} N-Data ©]d¢] 53] HA AMGA F7 % 7|99 5 & ApA o]
itk 2ol = Bt oo 1S N-DataZt FTCH A5 S 9ukgicta <)
gkt g7y dA HEEe FTC AAsHd #49 i gz
Carl Shapiro®} Joseph Farrelle] #HAd3sk s =3 o] o]stH =43 7 A o]
BOoR & u =599 735904 A AEE AT A= 7IvEe]
(guile)7} AR=7F of Foll ol F3Fs W= Zo] A Ut wep] TF5
5o 713]F2) 4 sAte] thak FTC2 (Dell, Unocal, =212] 32 Rambus2} 22 A}

Consumer Annual CLE Meeting 6 (Nov. 6, 2008), available at <http://www.ftc.gov/
speeches/rosch/081106roschwashington  statebarassoc.pdf (acknowledging that "[ijn short, it
was a controversial decree")>(visited Nov. 13, 2009).

8) Hockett & Lipscomb, "Best FRANDs Forever? Standard-Setting Antitrust Enforcement in the
United States and the European Union," 23-SUM ANTITR 21 ~ 22 (2009).

49 See Joseph Farrell, John Hayes, Carl Shapiro & Theresa Sullivan, "Standard Setting, Patents,
and Hold-Up," 74 ANTITRUST LJ. 604 (2007).
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Ao Ae]) BA A 2 Broadcom ARAe Wit A3 A BAL 7H7] K
EY2EW 9uke] AQlo] AHshy] 913 axdomA nkgee] EAE o
SR R0 oke] A8t =3 o} N-Datartzd A9 th4=9] 7 A< v}
£ Aol &E5 AAF
T HA AR AAAAAL vl Al 9] (exclusion) 7} EA s oF FTCH #1537}
A 3hi=7t oot} Shapiro9t Farrellol 9]t A2l 53|7]&o] tgtol
s it
A

Aate ve Jeng S92 g Jnaslst adds Erd A
S99 5ol Be Aol Antag sl WA Baa AL ke A4

[e}
st} 1 o] f- 2 A AR, AAA JPAe R HAMe VEs AYsts o] H=
F 71 ko] AA Aol 7ivkafel o B E 7] wiEolr HdE A
=S AEstE o] &8 E7Fssh A3ko] (after market test is sub—

e le Aozt e = e Aol 7

o
T3t} 52 Shapiro®t Farrelle] & A 5
= FHag AJYARA FHFSFIL YT AMEE AL
stobd SSOoll Wik 7|ake) 9ol #3st 159 sl FTC/F doz2 3 ¢

Pamy e 58] FTCH A5xo) s14 8o 44 e 9 mA 7}

dol FEsith A= 7 WAl AF S AAMNA YA EASHA] FHEte
FTCH A5z 9ol S BS & A=A AFeo EAd #3d FTC= (H

|
=2
i=]
ol 2 i €19] RambusAbid ol &tetal) ol & SAshs WE

50) Bruce H. Kobayashi & Joshua D. Wright, "Federalism, Substantive Preemption, and Limits on
Antitrust: An Application to Patent Holdup," /. COMPETITION L & ECON. (forthcoming
2009) (manuscript at 25), available at <http://papers.ssrn.com/sol3/papers.cfm?abstract_id
=1143602) (visited Nov. 13, 2009).

51) Farrell et al., supra note 49, p. 657.

52) 1d.
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2. Awg o] o7 o] Fo] & Bo] BHH AP

(1) D.C. 432 2 ALy Y9 Rambus #20°] zt= 77

ARG A7 el 9ol FTCH #5x% 9uke] Aydtial FTC
7V AAs wgar gilcle] o]o] EEste] Adagthd da4lo] oW #AS

G717 5899 755904 drrt RES2EY fubolgls o f = 7| Yo
WAL ES A7 ¥ais A3 L] Qualcomm AR HA R o &3
Aolal Yari= ole] dis) thA] D.C. 292 Rambus AHd F2AE A&
7ol sith 18y Qualcomm AR HAL FTColAl Wt =g0] HXA
Bs glojth. 53HS 7|sFoHow gatets 7|gelAl olE AAHFEE
FTC7} W#ets 4% 238l 719<S Rambus #2S e D.C FaEdod &5

o 2% AT Aol BYsy] wFolth ueby Agupasle] T AXe ¥

i

HOA2Z fte] obd el tis]) FTCH AbxE A&3staxt sofet=
Rambus @2 wjZol] 485 777 94 @& Aoz Bl AR FTCY
Jon Leibowita &= 532 7]3]F2l4 Prks AR A2z fiutolt
E ol & FTC7 548 Aol A FTC7E $43817] ofele 4$-7F Bk Ab
15 H A A5 kA Leibowita®l €732 53599 7]3]|F9]% WA=

Ask7] flall zo] xdS deAd AW KEHEAEWS STte
+'(go beyond the antitrust laws) FTCH A5x¢] AgHS FTC7F AR&st= A
= I AothsD

A7)l A e 5= gle AL Ml o FAE = Ul Bl A= A9
& FTC7} qtAlstaa 2 ooy Al=dAwt 2 wivpry dAakamd a4

o) AP AAP} ARTH TelF QA 93} FTCH Asxe] o3

>

ol o

5) ABA Section of Antitrust Law Spring Meeting, Roundtable Conference with Enforcement
Officials, ANTITRUST SOURCE, Apr. 2009, p. 13, <http://www.abanet.org/antitrust/
at-source/09/04/Apr09-  EnforcerRT4-29f.pdf [hereinafter ~Roundtable Conference with

Enforcement Officials]y (visited Nov. 13, 2009).
54) Id. p. 3.



(2) FTCY H= % ds 45 =&

Dell, UNOCAL, N-Data Atzdell thgk FTCO 422 FTCH Alb5zxel &

FAA Mo Be] FAATGT WEA B 5 gl S0l BRAT wyle]
Folol met Boly Az FAUUG. J4I<l0] SR FAFt o7} ol
A ®P3 A7) AW FTCE W P A7k Uvk FRF AYL 2

Wbtk el ghom AR AblelA 34IQle] FTCS] Alde] 3t
HAgEthd gaudel o BAL WA 35 44 Wk dauae

ofut= A At A wm e A8 sFE FAeA €
2ol

Sl AAPYARE FTCO it 3l disf v= desldae dAE
tizste] Al5ze] gafd, Aol ntjaths S 3
&7 o] wsata 9Uukse) FTCY 9l Fxate did #de Yo
W FTC7F o]2f3h wikel] dis] 59 gl whate)zds AlAlstojof shAuk o}

50
o

) gF e B W $H FICH 4% 4 e 39492
Sshr] 918 AbxE geAaAs ofw Ak olF AFselrl7h 47
otk 4 FTU RAAHCl I fralsttia Qs 7B REDAEY
of olal HANE FAL 5+ UAW A9 KPo] EAF Bk Y Fw
A7hel 2w ARRKe ATk oled AR Pol EASA @tk o

oz olde BfHe] ARG AQFALE o5 Fs FA] 4

%) See EI du Pont de Nemours & Co. v. FTC, 729 F.2d 128 (2d Cir. 1984); Boise Cascade Corp.
v. FTC, 637 F2d 573 (9th Cir. 1980); Official Airline Guides Inc. v. FTC, 630 F.2d 920 (2d
Cir. 1980).

56) U.S. Chamber of Commerce, supra note 9, pp. 7 ~ 9.
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FAo] grREM AALEC] T8 =7 F Ade Vo] AAE F Slojof
s} a8y AbZe e dwkz3H(catch-all provision)ol WAlsE =9
AFgoz s FTCol gk dgtsiAle] @7 W (mistakes and over-
reaching)©] 'TAstaL o] Welol] e u7]¥= ALEjZF R o =M wwlA
A AA e & FEs T4 FEE gyHoR FAlshE Wete] AAH 7510] i
thoolefgt 724 FAlel s w=EEwE gHs @ 4 glokd Al
A5t A8 A4 o2 Q13 KET} fio
Foltt.

upebA Aol ojn| KEHZER fIRto® Q1AW X FUd BHFH
of thaf FTC7F L dghs &) dAtstr] fair= WA 252 283 ol
73k H-3t 7153 37 (sensible guidelines and limitations) S A A] 8k o]

Folrt a8ttt a Leibowitz 919d AAE HEP A A

==

A1 wh gl

TS e ole @ 7% @llel whel WEGTE O AS A A of
ARA QA S8 ol@ s1Fow AR s1F 0 wA e (oppressive-
ness)o] YAk ol &g FEo AL AUA @S Adoltk® Fehge A}

2 FTC7F 1960t 9 1970 d dell v ARE AbAS A star 728 A4 st
AA A (unfairness)= A olst7] 918 AR&ShAbaL AlbPYE Q4 ThE
o A RE A5 whdbel] FUlX A A5z ofs] A=

(unfair acts or practices)®] Nd-S FH438FaL D AR o] T} 59)

A Ete 2 I o o]

) REHZEW fRtow <l
Fdo] Avete 7] AT 5 e vE FAFEe] AT A5x2
AdE 4 fdstk= A2 A93kE 5 Uvh W N-Data Aol thaiA

&= Al 7 Aol wAE = Aol siFehA ol e A HAA

57) See Remarks of Commissioner Leibowitz, FTC Section 5 Workshop at 5 (Oct. 17, 2009),

<www.ftc.gov/bc/ workshops/section5/docs/jleibowitz.pdf) (visited Nov. 13, 2009).

%) Cf. Welcoming Remarks, Commissioner J. Thomas Rosch, FTC Section 5 Workshop at 3
(Wash. D.C. Oct. 17,2008) <http://www.ftc.gov/speeches/rosch/081017sectionSwksp.pdf.>
(visited Nov. 13, 2009)

%) See, e;g. TM. Schwartz & AS. Hardy, FTC Rulemaking: Three Bold Initiatives and Their
Legal Impact at 8 18 19 (FTC 90th Anniversary Symposium, Sept. 22, 2004),
<http:/ /www.ftc.gov/ftc /history/docs/040922schwartzhrdy.pdf.>(visited Nov. 13, 2009)
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60) See To Promote Innovation: The Proper Balance of Competition and Patent Law and Policy
(FTC, Oct. 2003) <http://www.ftc.gov.os/2003/10/innovationrpt.pdf.>(visited Nov. 13, 2009)
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CeElE WA QB Aszet BN B Wel Teket
Mk, A5E, 1997.
47, “HFE} A A9 JeA: A A AAES FHOE)

"BAAD ) #1295, 2006.

ABA Section of Antitrust, Handbook on the Antitrust Aspects of Standards
Setting, Chicago, Il.: ABA, 2004.

Farrell, Hayes, Shapiro & Sullivan, ”“Standard Setting, Patents, and
Hold-Up,” 74 Antitrust L.J. 604 (2007).

Gellhorn & Kovacic, Antitrust Law and Economics, St. Paul. Minn.: West
Pub. Co., 1994.

Hobert Hovenkamp, Federal Antitrust Policy: The Law of Competition and
Its Practice St. Paul, Minn.; West Publishing Co., 1994.

Hockett & Lipscomb, "Best FRANDs Forever? Standard-Setting Antitrust
Enforcement in the United States and the European Union,”
23-SUM ANTITR 19 (2009).

Lemley & Weiser, “Should Property or Liability Rules Govern Information?,”
8 Texas Law Review 1084 (2007).

Marshall, Frances "A Brief Survey of Potential Sources of Liability for
Failure to Disclose Patent to Standard-Setting Organizations During
the Standard-Setting Process,” 964 PLIL/Pat 867 (2009).

Milese, Wendy.“The Tension Must Break: The Irreconcilable Interplay
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Standard Setting, Patents, and Hold-Up: Does the U.S.
Need Rules "Above and Beyond Antitrust”?

Rhee, Moon-Ji

(Professor, College of Law, Paichai University)

Antitrust treatment of conduct in the standard-setting context has long
been an important and controversial topic at the intersection of intellectual
property and antitrust law. Recent developments in the treatment of stand-
ard-setting conduct, particularly patent "hold ups,” suggest that new en-—
forcement initiatives in this area are likely to emerge soon.

In the United States, conflicting appellate decisions relating to standards
setting have clouded the law and raised uncertainty about the future course
of both private and public enforcement. However, the change in leadership
at the Federal Trade Commission are likely to result in increased actions to
address hold-up behavior by owners of industry standard-essential patents.
For example, although the FTC suffered a significant loss recently in
Rambus, it is openly contemplating a more ambitious and expansive use of
Section 5 of the FTC Act--decoupled from Sherman Act Section 2 allega-
tions——to pursue claims against standard-setting abuses.

In this article, I describe recent history and developments in the stand-
ard-setting area and conclude with some predictions about future enforce—

ment directions.

@ Key words Standard Setting, Standard Setting Organization, SSO, Patent Policy,

Hold-Up, Patent Ambush, Antitrust Law, Federal Trade Commission,
Section 5 of the FTC Act, Competition Law. ;



