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i Abstract |

Negligence Liability and Guarantee of Property Right
- Regarding 2006Hun-Ka25, August 30, 2007 Case of the Constitutional Court -

Yon-ju, Jung

(Professor, college of Law, Sungshin Women's University)

The Accidental Fire Liability Act provides that Art. 750 of the Civil Law
1s applied only for to case fired by gross negligence as far as an accidental
fire is concerned. Therefore, a person who caused fire is exempted from the
tort in the case fired by slight negligence. The 2006Hun-Ka25, August 30,
2007 case of the Constitutional Court decided that the Act is unconformable
to Constitution whereas the Court had decided that the Act is constitutional
in the 92Hun-Ka4, March 23, 1995 case. The Court reasoned that the Act
infringes the property rights of the sufferer by the fire, as the Act violates
the proportion basis test doctrine. Then, the Act is recently amended overall
according to the tenor of the Court. Namely, according to the new rule, the
negligence liability doctrine of Art. 750 of the Civil Law is on one hand in
principle applied to the cases fired by both gross and slight negligence as
usual, an exception for mitigation of damages according to Art. 765 of the
Civil Law, on the other hand, is available to the cases fired by slight
negligence.

Resultingly, the decision of 2006Hun-Ka25 is appropriate. The contents of
the decision, however, include many problems. That is, the distortion of the
process of reasoning of the decision and a lack of important constitutional
explanations; for example, whether negligence liability doctrine is the con-

stitutional principle, whether the Act violates the equal protection doctrine,
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and insufficiency of detailed arguments about the concrete types and con-
tents of infringement of property rights as well as about the proportion ba-
sis test doctrine, etc. In the light of the function and characteristic of the
constitutional judgment, such an attitude of the Court is undesirable and

problematic. This article addresses their solutions.

@ Key words Negligence Liability Doctrine, Gross Negligence Liability Doctrine,

E Guarantee of Property Right, Accidental Fire Liability Act,
Proportion Basis Test Doctrine, Equal Protection Doctrine, Strict
Scrutiny Standard, Mere Rationality Standard



