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Abstract |

A Legal Status of the Person who has Completed a Secondary Acquisitive
Prescription by Possession, when Ownership of the Real Estate had been
Transferred in the Secondary Prescription Period
~-the Supreme Court Decision 2007DA15172, 15189 Delivered on July 16, 2009-

KUTAE CHUNG

(Adjunct instructor, Korea University)

With regard to the case where the ownership of the real estate is trans-—
ferred to a third party before the real estate, of which acquisitive pre-
scription was completed by possession, is registered, the Korean Supreme
Court ruled as in the following: Notwithstanding that the point of time,
when the owner has been changed from the original possessor to the new
one, 1s reckoned as the starting point, the possessor may reckon the starting
point of new acquisitive prescription by possession from the point of time
when the ownership has been transferred to the third party in case the pre-
scription has been expired as well as may claim for the completion of the
secondary acquisitive prescription. And although the possessor is transferred
on the register before the acquisitive prescription is expired, it is irrational
to regard it to be what the possessor has broken off the factual state, hence
it has no occasion to suspend acquisitive prescription.

In result, the new registered owner is regarded to be directly involved in
the transfer of rights and duties at the point of time when acquisitive pre-
scription is completed, by which the registered owner is disadvantaged.
Accordingly, the one who completed prescription may claim for the acquis-

ition of prescription to the registered owner. In addition, the Supreme Court



2R} HRFSARII2t S LR20| HEE F? Az2dRIe| HH X|9 329

judged that the juridical principle might be applied to even the case where
the secondary acquisitive prescription takes effect as above and the regis-
tered owner is changed before the prescription of possession is expired.
Consequently, unlike this, the Supreme Court broke the previous prece—
dents that the registrant should not be changed during possession even in
the case of the secondary prescription of possession. Such ruling may be
considered to be a juridical interpretation that has taken the so-called five
principles of precedents to a higher level, and to be appropriate for the pur-

pose of the acquisitive prescription by possession.

® Key words  acquisitive prescription by possession, the person who has completed

: an acquisitive prescription by possession, the registered owner, :
secondary acquisitive prescription by possession, transfer of
ownership, five principles of precedents on acquisitive prescription
by possession, the starting point of acquisitive prescription by
possession



