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i Abstract

Making Sentencing Sensible

Douglas A. Berman & Stephanos Bibas
Yong Chul, Park (Translation)
(Professor, College of Law, Sogang University)

Sentencing law must accomodate many structural and individual constitu—
tional interests: federalism, the separation of powers, democratic ex—
perimentation, individualization, consistency, efficiency, and procedural fairness
and notice. The Court, however, has lurched from under—to over—regulation
without carefully weighing competing principles and tradeoffs. A nuanced,
modern sentencing jurisprudence would emphasize that a trial is a back—
ward—looking, offense—oriented event well suited for a lay jury. Sentencing, in
contrast, includes forward—looking, offender—oriented assessments and calls
upon an expert, repeat—player judge to exercise reasoned judgment. Juries
should find offense facts, but judges may find offender facts and also exercise
judgment at sentencing.

Part 1 of this Article begins by discussing principles that should inform the
development of sentencing law. Constitutional sentencing rules should respect
federalism and democratic experimentation, while also recognizing the virtues
of input from various branches and actors. This part explores some missteps
in the Court’s sentencing jurisprudence, which further highlight why the

Court should avoid writing Cunningham too broadly.

® Key words federalism, separation of power, democratic experimentation,
: jury, sentencing, judicial discretion. :



